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FREEDOM OF SPEECH IN WAR TIME 

"^TEVER in the history of our country, since the Alien and Sedi- 
•^ ^ tion Laws of 1798, has the meaning of free speech been the 
subject of such sharp controversy as to-day.^ Over two hundred 



^ BiBLioGRAFfliCAL NoTE. — Important decisions under the Federal Espionage 
Act are printed in the various Federal and United States Supreme Court reports; the 
Bulletins of the Department of Justice on the Interpretation of War Stat- 
utes (dted hereafter as Bull. Dept. Just.) contain many nisi prius rulings and 
charges not otherwise reported. The cases before July, 1918, have been collected by 
Walter Nelles in a pamphlet, Espionage Act Cases, with certain others on related 
points J published by the National Liberties Bureau, New York. This has some state 
cases and gives a careful analysis of the decisions. The Bureau has also published 
War-Time Prosecutions and Mob Violence, involving the rights of free speech, 
free press, and peaceful assemblage (from April i, 1917, to March i, 1919), containing 
an annotated list of prosecutions, convictions, exclusions from the mail, etc.; and 
"The Law of the Debs Case" (leaflet). Mr. Nelles has submitted to Attorney General 
Palmer "A Memorandum concerning Political Prisoners within the Jurisdiction of the 
Department of Justice in 19 19 " (MS. copy owned by the Harvard Law School Library). 

The enforcement of the Espionage Act and similar statutes is officially summarized 
in the Reports of the Attorney General for 191 7 (page 75) and 1918 (pages 17, 
20-23, 47-57). A list of prosecutions is given with the results. See, also, Atty. Gen. 
Gregory's Suggestions to the Executive Committee of the American Bar Association, 
4 Am. Bar Assoc. Journ. 305 (1918). 

The best discussion of the legal meaning of "Freedom of the Press in the United 
States " will be found in an article imder that name by Henry Schofield, in 9 Publica- 
tions OF THE American Soctological Soctety, 67 (1914). This volume is devoted 
entirely to "Freedom of Communication," and contains several valuable papers on 
different aspects of the problem. Other le^al articles not dealing with the situation in 
war are: "The Jurisdiction of the United States over Seditious Libel," H. W. Bikl6, 
41 Am. L. Reg. (n. s.) i (1902); "Restrictions on the Freedom of the. Press," 16 Harv. 
L. Rev. 55 (1902); "Free Speech and Free Press in Relation to the Police Power of the 
State," P. L. Edwards, 58 Cent. L. J. 383 (1904); "Federal Interference with the 
Freedom of the Press," Lindsay Rogers, 23 Yale L. J. 559 (1914), substantially re- 
printed as Chapter IV of his Postal Power of Congress, Baltimore, Johns Hopkins 
Press, 1916; A. V. Dicey, The Law of the Constitution, 8 ed., Chap. VI; "Freedom 
of Speech and of the Press," 65 Univ. of Pa. L. Rev. 170 (1916); Joseph R. Long, 
"The Freedom of the Press," 5 Va. L. Rev. 225 (1918). Freedom of speech is discussed 
by Dean Poxmd as an interest of the individual in his "Interests of Personality," 28 
Harv. L. Rev. 445, 453 (1915); and as an alleged bar to injunctions of libel in his 
"Equitable Relief against Defamation and Injuries to Personality," 29 Harv. L. Rev. 
640, 648 (1916). 

The situation in war is specifically treated in the following: "Freedom of Speech 
and of the Press," W. R. Vance, 2 Minn. L. Rev. 239 (1918); "The Espionage Act 
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prosecntions and other judicial proceedings during the war, involv- 
ing speeches, newspaper articles, pamphlets, and books, have been 
followed since the armistice by a widespread legislative considera- 
tion of bills punishing the advocacy of extreme radicalism. It is 
becoming increasingly important to determine the true limits of 
freedom of expression, so that speakers and writers may know hpw 
much they can properly say, and governments may be sure how 
much they can lawfully and wisely suppress. The United States 
Supreme Court has recently handed down several decisions upon 
the Espionage Act,^ which put us in a much better position than 

Cases," 32 Harv. L. Rev. 417 (1919); "Threats to take the Life of the President," 32 
.Harv. L. Rev. 724 (1919); "The Vital Importance of a Liberal Construction of the 
Espionage Act," Alexander H. Robbins, 87 Cent. L. J. 145 (1918); "Sufficiency of In- 
dictments imder the Espionage Act," 87 Cent. L. J. 400 (1918). The Espionage Act 
is one of the topics covered by Judge Charles M. Hough, "Law in War Time — 191 7," 
31 Harv. L. Rev. 692, 696 (1918). The issues involved in the current decisions are pre- 
sented in nontechnical form by these articles: "Freedom of Speech," Z.'"Chafee, Jr., 17 
New Republic, 66 (November 16, 1918); "The Debs Case and Freedom of Speech," 
Ernst Freund, 19 New Republic, 13 (May 3, 1919); 19 ib. 151 (May 31). William 
Hard, "Mr. Burleson, Espionagent," 19 New Republic, 42 (May 10, 1919), and "Mr. 
Burleson, Section 481}^ B," 19 New Republic, 76 (May 17, J919), reviews exclusions 
from the mails. "The Trial of Eugene Debs," Max Eastman, The Liberator (No- 
vember, 1918), gives a defendant's impression of the operation of the act. 

The history of freedom of speech in America has not yet been fully investigated, 
but Clyde A. Duniway, The Development of Freedom op the Press in Massa- 
chusetts, Cambridge, Harvard University Press, 1906, is extremely useful. Much 
light is thrown on the problem by sedition trials in England, before our Revolution 
and during the French Revolution. The best account of these is in Erskine May, 
2 Constitutional History of England, 2 ed., 191 2, Chips. IX-X, summarized by 
Charles A. Beard in 16 New Republic, 350 (October 19, 1918). See, also, 2 Stephen, 
History of the Criminal Law, Chap. XXIV; and G. O. Trevelyan, The Early 
History of Charles James Fox, for the Wilkes and Junius controversies. 

The legal meaning of freedom of speech cannot properly be determined without a 
knowledge of the political and philosophical basis of such freedom. Four writings on 
this problem may be mentioned as invaluable: Plato's Apology of Socrates; Mil- 
ton's Areopagitica; the* second chapter of Mill on Liberty; and Walter Bagehot's 
essay, "The Metaph3rsical Basis of Toleration." The second chapter of J. F. Stephen, 
Liberty, Equality, Fraternity, has an important critique on Mill. See, also, 
J. B. Bury, A History of Freedom of Thought, the first and last chapters; Grote, 
Plato, Chap. VI; Graham Wallas, T^e Great Society, 195-98; H. J. Laski, 
Authority in the Modern State, passim. For a caustic point of view, see Fabian 
Franklin, "Some Free Speech Delusions," 2 Unpopular Rev. 223 (October, 1914). 
The proper course in war is discussed by Ralph Barton Perry in a book review, 7 Yale 
Rev. 670 (April, 19 18). The diificulties of the problem as seen from actual experience 
on both sides are presented in Viscount Mdrley's Recollections. 

' Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247, Bxtll. Dept. Just., 
No. 194 (1919), is the leading case. See, also, Frohwerk v. United States, 249 U. S.* 204, 




934 FREEDOM OF SPEECH IN WAR TIME, \ * 



m 

formerly to discuss the war-time aspects of the general problem of 
liberty of speech, and this article will approach the general problem 
from that side. At some later day it may be possible to discuss 
the proper limits of radical agitation in peace, and also to make a 
detailed historical examination of the events and documents lead- 
ing up to the free speech clauses in our state and federal constitu- 
tions. For the present it is not feasible to do more than consider 
the application of those clauses to the treatment of opposition 
to war. 

We shall not, however, confine ourselves to the question whether 
a given form of federal or state action against pacifist and similar 
utterances is void imder the constitutions. It is often assmned 
that so long as a statute is held valid imder the Bill of Rights, that 
docmnent ceases to be of any importance in the matter, and may 
be henceforth disregarded. On the contrary, a provision like the 
First Amendment to the federal Constitution, 

''Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of their grievances," 

is much more than an order to Congress not to cross the boimdary 
which marks the extreme limits of lawful suppression. It is also 
an exhortation and a guide for the action of Congress inside that 
boundary. It is a declaration of national policy in favor of the 
public discussion of all public questions. Such a declaration 
should make Congress reluctant and careful in the enactment of all 
restrictions upon utterance, even though the courts will not refuse 
to enforce them as imconstitutional. It should influence the judges 
in their construction of valid speech statutes, and the prosecuting 
attorneys who control their enforcement. The Bill of Rights in a 
European constitution is a declaration of policies and nothing 
more, for the courts cannot disregard the legislative will though it 

violates the constitution.' Our Bills of Rights perform a double 

,^_____^^^^^_^^^^^^__^^__^___^^___^^^_^^____^_^__^^^^.^^^^,^,^_^_,^^_______^_^^___^___^_^^_^^^,,^__^_^__^^^^____^ 

39 Sup. Ct. Rep. 249, Bull. Dept. Just., No. 197 (1919); Debs t>. United States, 249 
U. S. 211, 39 Sup. Ct. Rep. 252, Bull. Dept. Just., No. 196 (1919); Sugarman v. 
United States, 249 U. S. 182, 39 Sup. Ct. Rep. 191, Bxtll. Dept. Just., No. 195 (1919). 
* A. v. Dicey, Law of the Constitution, 8 ed., 130: "This curious result there- 
fore ensues. The restrictions placed on the action of the legislature under the French 
oonstitution are not in reality laws, since they are not rules which in the last resort 
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function. They fix a certain point to halt the government abruptly 
with a "Thus far and no farther"; but long before that point is 
reached they urge upon every official of the three branches of the 
state a constant regard for certain declared fundamental policies 
of American life.^ 

Our main task, therefore, is to ascertain the nature and scope 
of the policy which finds expression in the First Amendment to the 
United States Constitution and the similar clauses of all the state 
constitutions,^ and then to determine the place of that policy in 
the conduct of war, and particularly the war with Germany. The 
free speech controversy of the last two years has chiefly gathered 
about the federal Espionage Act. This Act contains a variety of 
provisions on different subjects, such as the protection of ships in 
harbors, spy activities, unlawful military expeditions, etc., but the 
portion which concerns us is the third section of Title i.^ As orig- 
inaUy enacted on June 15, 1917, this section estabUshed three 
new offenses: (i) false statements or reports interfering with mili- 
tary or naval operations or promoting the success of our enemies; 
(2) causing or attempting to cause insubordination, disloyalty, 
mutiny or refusal of duty in the military and naval forces; (3) 
obstruction of enlistments and recruiting. Attorney General Greg- 
ory reports that, although this Act proved an effective instrumen- 
tality against deliberate or organized disloyal propaganda, it did 
n6t reach the individual, casual, or impulsive disloyal utterances. 
Also some District Courts gave what he considered a narrow con- 
will be enforced by the Courts. Their true character is that of maxims of political 
morality, which derive whatever strength they possess from being formally inscribed 
in the constitution -and from the resulting support of public opinion. What is true of 
the constitution of France applies with more or less force to other polities which have 
been formed imder the influence of French ideas." 

* "No doubt our doctrine of constitutional law has had a tendency to drive'^out 
questions of justice and right, and to fill the mind of legislators with thoughts of mere 
legality, of what the constitution allows." J. B. Thayer, Legal Essays, 38. See his 
quotation from i Bryce, American Commonwealth, i ed., 377. 

^ Massachusetts, New Hampshire, Vermont, North and South Carolina retain a 
short clause like the federal Constitution. The other states follow the New York 
form: New York Constitution, 1822, Art. 7, § 8. "Every citizen may freely speak, 
write, and publish his sentiments, on all subjects, being responsible for the abuse of 
that right; and no law shall be passed, to restrain, or abridge the liberty of speech, or 
of the press." See Schofield in 9 Proc. Am. Sociolog. Soc. 95. 

• Actof June IS, 1917, c. 30, tit. i, §-3; 40 Stat. at. L. 217, 219; Comp. Stat. 1918, 
§ I02I2C amended by Act of May 16, 1918, c. 75. The full text of the original and 
amended sections will be found in notes 91 and 131, infra. 
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struction of the word "obstruct" in clause (3), so that as he puts it, 
"most of the teeth which we tried to put in were taken out." ^ 

"These individual disloyal utterances, however, occurring with consider- 
able frequency throughout the country, naturally irritated and angered 
the conmnmities in which they occurred, resulting sometimes in unfortu- 
nate violence and lawlessness and everjrwhere in dissatisfaction with the 
inadequacy of the Federal law to reach such cases. Consequently there 
was a popular demand for such an amendment as would cover these 
cases." ® 

On May 16, 1918, Congress amended the Espionage Act by what 
is sometimes called [the Sedition Act, adding nine more oflFenses 
to the original three, as follows : (4) sajdng or doing anything with 
intent to obstruct the sale of United States bonds, except by way 
of bona fide and not disloyal advice; (5) uttering, printing, writing, 
or publishing any disloyal, profane, scurrilous, or abusive language, 
or language intended to cause contempt, scorn, contxmiely or dis- 
repute as regards the form of government of the United States; 
(6) or the Constitution; (7) or the flag; (8) or the uniform of the 
Army or Navy; (9) or any language intended to incite resistance 
to the United States or promote the cause of its enemies; (10) urging 
any curtailment of production of any things necessary to the 
prosecution of the war with intent to hinder its prosecution; (11) 
advocating, teaching, defending, or suggesting the doing of any of 
these acts; and (12) words or acts supporting or favoring the cause 
of any coimtiy at war with us, or opposing the cause of the United 
States therein. Whoever commits any one of these offenses in this 
or any future war is liable to a maximum penalty of $10,000 fine or 
twenty years' imprisonment, or both. 

This statute has been enacted and vigorously enforced imder a 
constitution which provides: "Congress shall make no law . . . 
abridging the freedom of speech, or of the press." 

Clearly, the problem of the limits of freedom of speech in war 
time is no academic question. On the one.side, thoughtful men and 
journals are asking how scores of citizens can be imprisoned under 
this constitution only for their disapproval of the war as irreligious, 
imwise, or unjust. On the other, federal and state officials point 



< 



' 4 Am. Bar Assoc. Journ. 306. 

* Report of the Attorney General of tbdb United States (1918), 18. 
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to the great activities of German agents in our midst and to the 
miprecedented extension of the business of war over the whole 
nation, so that in the familiar remark of Ludendorff, wars are no 
longer won by armies in the field, but by the morale of the whole 
people. The widespread Liberty Bond campaigns, and the ship- 
yards, mimition factories, government oflBices, training camps, in 
all parts of the coimtry, are felt to make the entire United States a 
theater of war, in which attacks upon our cause are as dangerous 
and imjustified as if made among the soldiers in the rear trenches. 
The government regards it as inconceivable that the Constitution 
should cripple its efforts to maintain public safety. Abstaining 
from countercharges of disloyalty and tyranny, let us recognize 
the issue as a conflict between two vital principles, and endeavor 
to find the basis of reconciliation between order and freedom. 

At the outset, we can reject two extreme views in the con- 
troversy. First, there is the view that the Bill of Rights is a peace- 
time document and consequently freedom of speech may be ignored 
in war. This view has Keen officially repudiated.^ At the opposite 
pole is the belief of many agitators that the First Amendment 
renders unconstitutional any Act of Congress without exception 
'^abridging the freedom of speech, or of the press," that all speech 
is free, and only action cam be restrained and pimished. This view 
is equally imtenable. The provisions of the Bill of Rights cannot 
be applied with absolute literalness but are subject to exceptions.^® 
For instance, the prohibition of involuntary servitude in the Thir- 
teenth Amendment does not prevent military conscription," or 
the enforcement of a "work or fight" statute.^ The difficulty, of 
course, is to define the principle on which the implied exceptions 
are based, and an effort to that end will be made subsequently. 

Since it is plain that the true solution lies between these two 
extreme views, and that even in war time freedom of speech exists 



• Report of the Attorney General of the United States (1918), 20: "This 
department throughout the war has proceeded upon the general principle that the 
constitutional right of free speech, free assembly, and petition exist in war time as in 
peace time, and that the right of discussion of governmental policy and the right of 
political agitation are most fimdamental rigkts in a democracy." 

10 Robertson v, Baldwin, 165 U. S. 275, 281 (1897). 

11 Selective Draft Law Cases, 245 U. S. 366, 390 (1918); Claudius v, Davie, 175 Cal. 
208 (191 7). 

^ State V, McClure, 105 Atl. 712 (Del. Gen. Sess., 1919). 
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subject to a problematical limit, it is necessary to determine where 
the line nms between utterance which is protected by the Con- 
stitution from governmental control and that which is not. Many 
attempts at a legal definition of that line have been made,^* but 
two mutually inconsistent theories have been especially successful 
in winning judicial acceptance, and frequently appear in the Espion- 
age Act cases. 

One theory construes the First Amendment as enacting Black- 
stone's statement that "the liberty of the press . . . consists in 
layiQg no previous restraints upon publications and not in freedom 
from censure for criminal matter when published." ^* The line 
where legitimate suppression begins is fixed chronologically at the 
time of publication. The government cannot interfere by a censor- 
ship or injimction before the words are spoken or printed, but can 
punish them as much as it pleases after publication, no matter how 
harmless or essential to the public welfare the discussion may be. 
This Blackstonian definition foimd favor with Lord Mansfield,^ 
and is sometimes urged as a reason why libels should not be en- 
joined.^® It was adopted by American judges in several early 
prosecutions for libel,^^ one of which was in Massachusetts,^* whence 
Justice Holmes carried it into the United States Supreme Court.^® 
Fortimately he has now repudiated this interpretation of freedom 
of speech,^® but not imtil his dictum had had considerable influence, 
particularly in Espionage Act cases.^^ Of course if the First Amend- 

^ See a discussion by Dean Pound of two views besides Blackstone's in 29 Harv. L. 
Rev. 640, 651. The view mentioned as Story's is really that of St. Geoige Tucker, 
whom Story was criticising. 2 Story, CoNSTrrnnoN, § 1886. 

^^ 4 Blacestone, Commentaries, 151. 

^ King V, Dean of St. Asaph, 3 T. R. 428, 431 (1789): "The liberty of the press 
consists in printing without any previous licence, subject to the consequence of law." 

" See Roscoe Pound, "Equitable Relief against Defamation and Injuries to Per- 
sonality," 29 Harv. L. Rev. 651. Recent Federal cases are American Malting Co. v, 
Keitel, 209 Fed. 351 (C. C. A. 2d, 1913); Willis ».0*Connell, 231 Fed. 1004 (S. D. 
Ala. 1916). 

" Respublica v. Oswald, i Dall. (U. S.) 319, 325 (Pa., 1788), McKean, J.; Trial 
of William Cobbett, for Libel, Wharton's State Trials, 322, 323 (Pa., 1797), 
McKean, J.; Respublica v, Dennie, 4 Yeates (Pa.) 267, 269 (1805). See Schofield 
in 9 Proc. Am. Sociol. Soc. 69. 

*' Commonwealth v. Blanding, 3 Pid. (Mass.) 304, 313 (1825). 

" Patterson v, Colorado, 205 U. S. 454, 462 (1907). 

^ Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247, 249 (1919). 

*i Masses Pub. Co. v. Patten, 246 Fed. 24, 27 (C. C. A. 2d, 1917); United States «. 
Coldwell, Bull. Deft. Just., No. 158 (D. C. R. I.) 4. 
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ment does not prevent prosecution and punishment of utterances, 
the Espionage Act is unquestionably constitutional. 

This Blackstonian theory dies hard, but has no excuse for longer 
Ufe. In the first place, Bla(;kstone was not interpreting a constitu- 
tion but trying to state the English law of his time, whjch had no 
censorship and did have extensive libel prosecutions. Whether 
or not he stated that law correctly, an entirely different view of 
the liberty of- the press was soon afterwards enacted in Fox's Libel 
Act,^ so that Blackstone's view does not even correspond to the 
English law of the last himdred and twenty-five years. Further- 
more, Blackstone is notoriously imfitted to be an authority on the 
liberties of American colonists, since he upheld the right of Parlia- 
ment to tax them,^ and was pronounced by one of his own col- 
leagues to have been "we all know, an anti-republican lawyer." ^ 

Not only is the Blackstonian interpretation of our free speech 
clauses inconsistent with eighteenth-century history, soon to be 
considered, but it is contrary to modern decisions, thoroughly 
artificial, and wholly out of accord with a common-sense view of 
the relations of state and citizen. In some respects this theory 
goes altogether too far in restricting state action. . The prohibition 
of previous restraint would not allow the government to prevent a 
newspaper from publishing the sailing dates of transports or the 
number of troops in a sector. It would render illegal removal of 
an indecent poster from a billboard or the censorship of moving 
pictures before exhibition, which has been held valid imder a free 
speech clause.^ And whatever else may be thought of the decision 
under the Espionage Act with the unfortunate title. United States v. 
The Spirit of ^76^ it was clearly previous restraint for a federal court 
to direct the seizure of a film which depicted the Wyoming Massacre 
and Paul Revere's Ride, because it was "calculated reasonably so 
to excite or inflame the passions of our people or some of them as 
that they will be deterred from giving that full measure of co- 
operation, sympathy, assistance; and sacrifice which is due to 

^32 Geo. ni, c. 60 (1792). See page 948, injra, 
® I Blackstone, Commentaries, 109. 

** Willes, J., in Dean of St. Asaph's Case, 4 Doug. 73, 172 (1784), quoted by Scho- 
field, 9 Proc. Am. Sociol. Soc. 85, note. 
^ Mutual Film Corporation ». Industrial Commission of Qliio, 236 U. S. 230, 241 

(1915). 
« Bull. Dept. Just., No. J3 (D. C. S. D. Cal., 1917), Bledsoe, J. 
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Great Britain, as an ally of ours," and 'Ho make us a little bit slack 
in our loyalty to Great Britain in this great catastrophe." 

On the other hand it is hardly necessary to argue that the Black- 
stonian definition gives very inadequate protection to the freedom 
of expression. A death penalty for writing about socialism would 
be as effective suppression as a censorship.^^ Cooley's comment on 
Blackstone is unanswerable: ^^ 

. . . **The mere exemption from previous restraints cannot be all that 
is secured by the constitutional provisions, inasmuch as of words to be 
uttered orally there can be no previous censorship, and the liberty of 
the press might be rendered a mockery and a delusion, and the phrase 
itself a b)rword, if, while every man was at liberty to publish what he 
pleased, the public authorities might nevertheless pimish him for harm- 
less publications, . . . Their purpose [of the free-speech clauses] has 
evidently been to protect parties in the free publication of matters of. 
public concern, to secure their right to a free discussion of public events 
and public measures, and to enable every citizen at any time to bring 
the government and any person in authority to the bar of public opinion 
by any just criticism upon their conduct in the exercise of the authority 
which the people have conferred upon them. . . . The evils to be pre- 
vented were not the censorship of the press merely, but any action of the 
government by means of which it might prevent such free and general 
discussion of 'public matters as seems absolutely essential to prepare the 
people for an intelligent exercise of their rights as citizens." 

If we turn from principles to precedents, we find several decisions 
which declare the constitutional guarantee of free speech to be 
violated by statutes and other governmental action which imposed 
no previous restraint but penalized publications after they were 
made.^® And most of the decisions in which a particular statute 

^ "Free speech, like every form of freedom, goes in danger of its life in war time. 
The other day in Russia an Englishman came on a street-meeting shortly after the 
first revolution had begun. An extremist was addressing the gathering and telling 
them, that they were fools to go on fighting, that they ought to refuse and go home, 
and so forth. The crowd grew angry, and Some soldiers were for making a rush at him; 
but the chairman, a big burly peaisant, stopped them with these words: 'Brothers, 
you know that oiu: country is now a country of free speech. We must listen to this 
man, we must let him say an3rthing he will. But, brothers, when he's finished, we'll 
bash his head in!'" John Galsworthy, "American and Briton," 8 Yale Rev. 27 
(October, 1918). 

**'CooLEY, Constitutional Limitations, 7 ed., 603, 604. 

?• Louthan v. Commonwealth, 79 Va. 196 (1884) — statute punishing school sup>er- 
intendent for political speeches; Atchison, etc. Ry. v. Brown, 80 Kans. 312, 102 Pac. 
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punishing for talking or writing is sustained do not rest upon the 
Blackstonian interpretation of liberty of speech,^® but upon another 
theory, now to be considered. Therefore, it is possible that Title I, 
section 3, of the Espionage Act, violates the First Amendment, 
although it does not interfere with utterances before publication.^^ 
A second interpretation of the freedom of speech clauses limits 
them to the protection of the use of utterance and not to its " abuse." 
It draws the Hne between "liberty'' and "license." Chief Justice 
White ^^ rejects 

"the contention that the freedom of the press is the freedom to do wrong 
with impimity and implies the right to frustrate and defeat the discharge 
of those governmental duties upon the performance of which the freedom 
of all, including that of the press, depends. . . . However complete is 
the right of the press to state public things and discuss them, that right, 
as every other right enjoyed in hmnan society, is subject to the restraints 
which separate right from wrong-doing." 

A statement of the same view in another peace case is made by 
Judge Hamersley of Connecticut: ^ 

"Every citizen has an equal right to use his mental endowments, as 
well as his property, in any harmless occupation or manner; but he has 

459 (1909) — service-letter statute, making employer liable to civil action if he failed 
to furnish a discharged employee a written statement for the true reason for discharge. 
St. Louis, etc. Ry. Co. v. Griffin, 106 Texas 477, 171 S. W.703 (1914), same; Wallaces. 
Georgia Ry. Co., 94 Ga. 732, 22 S. E. 579 (1894), same; Ex parte Harrison, 212 Mo. 8^, 
no S. W. 709 (1908), — statute pimishing voters* leagues for commenting on candi- 
dates for office without disclosing the names of all persons furnishing the information; 
State ex rel. Metcalf v. District Court, 52 Mont. 46, 155 Pac. 278 (191^) — contempt 
proceedings for criticism of judge for past decision; State ex rel. Ragan v. Junkin, 
85 Neb. I, 122 N. W. 473 (1909), — statute invalidating nomination of candidates by 
conventions or any other method except primaries; State v. Pierce, 163 Wis. 615, 158 
N. W. 696 (1916) — corrupt practices act punishing political disbursements outside 
one's own county except through a campaign committee. Some of these decisions 
are open to dispute on the desirability of the statutes, and some are opposed by other 
cases for that reason, but in their repudiation of the Blackstonian test they furnish 
xmquestioned authority. 

'° Examples in such cases of express repudiation of the Blackstonian doctrine are 
foimd in Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919); State v, 
McKee, 73 Conn. 18, 46 Atl. 409 (1900); State v. Pioneer Press Co., 100 Minn. 173, 
no N. W. 867 (1907); Cowan v. Fairbrother, 118 N. C. 406, 418 (1896). 

'^ Title XII of the Espionage Act does impose previous restraint on publications 
which violate the Act by authorizing the Postmaster-General to exclude them from 
the mails. See page 961, infra. 

^ Toledo Newspaper Co. v. United States, 247 U. S. 402, 419 (1918). 

•* State t>. McKee, 73 Conn. 18, 28, 46 Atl. 409 (1900). 
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'no right to use them so as to injure his fellow-citizens or to endang^ the 
vital interests of society. Immunity in the mischievous use is as incon- 

' sistent with civil liberty as prohibition of the harmless use. . . . The 
liberty protected is not the right to perpetrate acts of licentiousness, or 
any act inconsistent with the peace or safety of the State. Freedom of 
speech and press does not include the abuse of the power of tongue or 
pen, any more than freedom of other action includes an injurious use of 
one's occupation, business, or property.'* 

The decisions in the war are full of similar language.** 
Practically the same view is adopted by Cooley,^ that the clauses 
guard against repressive measures by the several departments of 
government, but not against utterances which are a public oflfense, 
or which injure the reputation of individuals. 

"We understand liberty of speech and of the press to imply not 
only liberty to publish, but complete immunity from legal censure and 
punishment for the publication, so long as it is not harmful in its char- 
acter, when tested by such standards as the law affords. For these 
standards we must look to the conunon-law rules which were in force 
when the constitutional guaranties were established, and in reference to 
which they have been adopted." 

To a judge obliged to decide whether honest and able opposition 
to the continuation of a war is pimishable, these generalizations 
furnish as much help as a woman forced, like Isabella in "Measure 
for Measure," to choose between her brother's death and loss of 
honor, might obtain from the pious maxim, "Do right." What 
is abuse? What is license? What standards does the law afford? 

** Mayer, J., in United States v, Phillips, Bull. Deft. Just., No. 14 (S. D. N. Y., 
191 7)} 5: **^ this country it is one of our foundation stones of liberty that we may 
freely discuss anjrthing we please, provided that that discussion is in conformity with 
law, or at least not in violation of it." Mayer, J., in United States v, Goldman, Bull. 
Deft. Just., No. 41 (S. D. N. Y., 191 7), 2: "No American worthy of the name believes 
in anything else than free speech; but free speech means, not license, not counseling 
disobedience of the law. Free speech means that frank, free, full, and orderly ex- 
pression which every man or woman in the land, dtizen or alien, may engage in, in 
lawful and orderly fashion." Van Valkenburgh, J., in United States v, Stokes, Bull. 
Dept. Just., No. 106 (W. D. Mo., 1918), 12: "No one is permitted imder the consti- 
tutional guaranties to commit a wrong or violate the law." See also United States v. 
Pierce, Bull. Dept. Just., No. 52 (S. D. N. Y., 191 7), 22, Ray, J.; United States r. 
Nearing, Bull. Dept. Just., No. 192 (S. D. N. Y., 191 7), 4, Mayer, J. 

" Cooley, Constitutional Limitations, 7 ed., 605; quoted by Hough, J., in 
Fraina v. United States, 255 Fed. 28, 35 (C. C. A. 2d, 1918). 
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To argue that the federal Constitution does not prevent punish- 
ment for criminal utterances begs the whole question, for utterances 
within its protection are not crimes. If it only safeguarded lawful 
speech, Congress could escape its operation at any time by making 
any class of speech unlawful. Suppose, for example, that Congress 
declared any criticism of the particular administration in office to 
be a felony, Dunishable by ten years' imprisonment. Clearly, the 
Constitutiotrmust limit the power of Congress to create crimes. 
But how far does that limitation go? Cooley suggests that the 
legislative power extends only to speech which was criminal or 
tortious at common law in 1791. No doubt, conditions then must 
be considered, but must the legislature leave them unchanged for 
all time? Moreover, the few reported American cases before 1791 
prove that our common law of sedition was exactly like that of Eng- 
land, and it would be extraordinary if the First Amendment enacted 
the English sedition law of that time, which was repudiated by every 
American and every liberal Englishman, and altered by Parliament 
itself in the very next year, 1792.^® Clearly, we must look further 
and find a rational test of what is use and what is abuse. Sajdng 
that the line lies between them gets us nowhere. And "license" 
is too often "liberty" to the speaker, and what happens to be 
anathema to the judge. 

We can, pf course, be sure that certain forms of utterance, which 
have always been crimes or torts at common law, are not within the 
scope of the free speech clauses. The courts in construing such 
clauses have, for the most part, done little more than place obvious* 
cases on this or that side of the line. They tell us, for instance, that 
libel and slander are actionable, or even punishable, that indecent 
books are criminal, that it is contempt to interfere with pending 
judicial proceedings, and that a permit can be required for street 
meetings; and on the other hand, that some criticism of the govern- 
ment must be allowed, that a temperate examination of a judge's 
opinion is not contempt, and that honest discussion of the merits 
of a painting causes no liability for damages. But when we ask 
where the line actually runs and how' they know on which side of it 
a given utterance belongs, we find no answer in their opinions. 
Justice Holmes in his Espionage Act decisions had a magnificent 

"^ 2 May, Constitutional History of England, Chap. IX; 2 Stephen, History 
OF THE Criminal Law, Chap. XXIV. 
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opportunity to make articulate for us that major premise, under 
which judges ought to classify words as inside or outside the scope 
of the First Amendment. He, we hoped, would concentrate his great 
abilities on fixing the line. Instead, like the other judges, he has 
told us that certain plainly imlawful utterances are, to be sure, 
imlawful. 

"The First Amendment . . . obviously was not int^ded to give 
immunity for every possible use of language. . . . We venture to believe 
that neither Hamilton nor Madison, nor any other competent person 
then or later, ever supposed that to make criminal the counselling of a 
murder . . . would be an unconstitutional interference with free speech." ^^ 

"The most stringent protection of free speech would not protect a man 
in falsely shouting fire in a theatre and causing a panic." ^® 

How about the man who gets up in a theater between the acts 
and informs the audience honestly but perhaps roistakenly that 
the fire exits are too few or locked? He is a much closer parallel 
to Schenck or Debs. How about James Russell Lowell when he 
coimseled, not murder, but the cessation of murder, his name for 
war? The question whether such perplexing cases are within the 
First Amendment or not cannot be solved by the multiplication of 
obvious examples, but only by the development of a rational prin- 
ciple to mark the limits of constitutional protection. 

"The gradual process of judicial inclusion and exclusion,"^* 
which has served so well to define other clauses in the federal Con- 
stitution by blocking out concrete situations on each side of the 
line imtil the line itself becomes increasingly plain, has as yet been 
of very little use for the First Amendment. The cases are too few, 
too varied in their character, and often too easily solved, to develop 
any definite boimdary 'between lawful and imlawful speech. Even 
if some boimdary between the precedents could be attaiaed, we 
could have little confidence in it unless we knew better than now 
the fundamental principle on which the classification was based. 
Indeed, many of the decisions in which statutes have been held to 
violate free speech seem to ignore so seriously the economic and 
political facts of our time, that they are precedents of very dubious 

•^ Frohwerk v. United States, 249 U. S. 204, 39 Sup. Ct. Rep. 249, 250 (1919). 
•^ Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919). 
•• Miller, J., in Davidson v. New Orleans, 96 U. S. 97, 104 (1877). 
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value for the inclusion and exclusion process.*^ Nearly every free 
speech decision, outside such hotly litigated portions as privilege 
and fair comment in defamation, appears to have been decided 
largely by intuition. 

Fortunately Justice Holmes has not left us without some valuable 
suggestions pointing toward the ultimate solution of the problem 
of the limits of free speech,^ and still others are contained in Judge 
Learned Hand's opinion in Masses v. Patten.^ To these we shall 
soon return. For the moment, however, it may be worth while to 
forsake the purely judicial discussion of free speech, and obtain 
light upon its meaning from the history of the constitutional clauses 
and from the purpose free speech serves in social and political life. 

If we apply Coke's test of statutory construction, and consider 
what mischief in the existing law the framers of the First Amend- 
ment wished to remedy by a new safeguard, we can be sure that it 
was not the censorship. This had expired in England in 1695,^ 
and in the colonies by 1725.^ For years the government here and 
in England had substituted for the censorship rigorous and repeated 
prosecutions for criminal libel or seditious libel, as it was often called, 
which were directed against political discussion, and for years these 
prosecutions were opposed by liberal opinion and popular agitation. 
Primarily the controversy raged around two legal contentions of 
the great advocates for the defense, such as Erskine and Andrew 
Hamilton. They argued, first, that the jury and not the judge 
ought to decide the libellous nature of the writing, and secondly, 
that the truth of the charge ought to prevent conviction. The 
real issue, however, lay much deeper. Two different views of the 
relation of rulers and people were in conflict.^ According to one 
view, the rulers were the superiors of the people, and therefore 
must not be subjected to any censure that would tend to diminish 
their authority. The people could not niake adverse criticism in 
newspapers or pamphlets, but only through their lawful represent- 
atives in the legislature, who might be petitioned in an orderly 
manner. According to the other view, the rulers are agents and 

** See note 29, supra. 

** Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247, 249 (1919). 

• 244 Fed. 535 (S. D. N. Y., 191 7); reversed in 246 Fed. 24 (C. C. A. 2d., 1^7). 

* Macaulay, History or England, Chap. XIX. 

** C. A. DxjNiwAY, Freedom of Speech in Massachusetts, 89, note. 
** 2 Stephen, History of the Criminal Law, 299. 
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servants of the people, who may therefore find fault with their 
servants and discuss questions of their punishment or dismissal. 

Under the first view, which was officially accepted imtil the close 
of the eighteenth century, developed the law of seditious Ubel. 
This is defined as "the intentional publication, without lawful 
excuse or justification, of written blame of any public man, or of 
the law, or of any institution established by law."^ There was no 
need to prove any intention on the part of the defendant to produce 
disaffection or exdte an insurrection. It was enough if he intended 
to publish the blame, because it was imlawful in him merely to find 
fault with his masters and betters. Such, in the opinion of the best 
authorities, was the common law of sedition.^^ 

It is obvious that imder this law liberty of the press was nothing 
more than absence of the censorship, as Blackstone said. All 
through the eighteenth century, however, there existed beside 
this definite legal meaning of liberty of the press, a definite popu- 
lar meaning: the right of imrestricted discussion of public affairs. 
There can be no doubt that this was in a general way what freedom 
of speech meant to the framers of the Constitution. As Schofield 
says, "One of the objects of the Revolution was to get rid of the 
English common law on liberty of speech and of the press. . . . 
Liberty of the press as declared in the First Amendment, and the 
Enghsh common-law crime of sedition, cannot co-exist." ^^ I must 
therefore strongly dissent, as would Professor Schofield, from the 
conclusion of Dean Vance in a recent article on the Espionage Act, 
that the f oimders of our government merely intended by the First 
Amendment "to limit the new government's statutory powers to 
penalize utterances as seditious, to those which were seditious imder 
the then accepted common-law rule." ^® The foimders had seen 
seventy English prosecutions for libel since 1760, and fifty convic- 
tions under that common-law rule, which made conviction easy.^ 
That rule had been detested in this country ever since it was re- 
pudiated by jury and populace in the famous trial of Peter Zenger, 



^ 2 Stephen, History op the Criminal Law, 353. 

*^ Ibid.y 353, and Chap. XXTV, passim; Schofield, in 9 Proc. Am. SoaoL. Soc., 70/., 
gives ah excellent summary with espedal reference to American conditions. 
« Schofield, Ibid., 76, 87. 

*• W. R. Vance, in "Freedom of Speech and of the Press," 2 Minn. L. Rev. 239, 259. 
^ 2 May, Constitutional History of England, 2 ed., 9, note. 
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the New York printer, the account of which went through fourteen 
editions before 1791.^^ Nor was this the only colonial sedition prose- 
cution imder the common law, and many more were threatened.^^ 
The First Amendment was written by men to whom Wilkes and 
Jimius were household words, who intended to wipe out the com- 
mon law of sedition, and make further prosecutions for criticism 
of the government, without any incitement to law-breaking, forever 
impossible in the United States of America. 

It must not be forgotten that the controversy over liberty of 
the press was a conflict between two views of government, that the 
law of sedition was a product of the view that the government was 
master, and that the American Revolution transformed into a work- 
ing reality the second view that the government was servant, and 
therefore subjected to blame from its master, the people. Conse- 
quently, the words of Sir James Fit^james Stephen about this 
second view have a vital apphcation to American law.^ 

"To those who hold this view fully and carry it out to all its conse- 
quences there can be no such offence as sedition. There may indeed be 
breaches of the peace which may destroy or endanger life, limb, or prop- 
erty, and there may be incitements to such offences, but no imaginable 
censure of the government, short of a censure which has an immediate 
tendency to produce such a breech of the peace, ought to be regarded as 
criminal." 

The repudiation by the Constitutions of the English common law 
of sedition, which was also the common law of the American colonies, 

"^ 17 How. St. Tr. 675 (1735). The fullest account of Zenger and the trial is given 
by Livingston Rutherford, John Peter Zenger, New York, 1904. Rutherford's 
bibliography lists thirteen editions of the account of the trial before 1781. The Har- 
vard Law School Library contains four of these (London, 1738; London, 1752; London, 
1765; New York, 1770), and also an undated copy without specified place differing 
from any listed by Rutherford. See also the life of Zenger's counsel, Andrew Hamilton, 
by William Henry Loyd, in i Great American Lawyers, i. The close relation between 
the Zenger trial and the prosecutions under George HI in England and America is 
shown by the quotations on reprints of the trial and the dedication of the 1784 London 
edition to Erskine. 

"^ C. A. Dtjniway, Freedom of the Press in Massachusetts, 91, 93, 115, 123, 
130, and note. In 1767 Chief IJustice Hutchinson charged the grand jury on Black- 
stonian lines, "This Liberty means no more than a Freedom for every Thing to pass 
from the Press without a License." Ibid., 125. 

" 2 Stephen, History of the Criminal Law, 300. The italics are mine. See 
also Schofield, 9 Proc. Am. Sociol. Soc. 75. 
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has been somewhat obscured by judicial retention of the two tech- 
nical incidents of the old law after the adoption of the free speech 
clauses. Many judges, rightly or wrongly, continued to pass on 
the criminality of the writing and to reject its truth as a defense," 
until statutes or new constitutional provisions embodying the 
popular view on these two points were enacted.^ Doubtiess, a jury 
will protect a popular attack on the government better than a judge, 
and the admission of truth as a defense lessens the evils of suppres- 
sion. These changes help to substitute the modem view of rulers 
for the old view, but they are not essential. Sedition prosecutions 
went on with shameful severity in England after Fox's Libel Act ^ 
had given the jury power to determine criminality. The American 
Sedition Act of 1798,^^ which President Wilson declares to have " cut 
perilously near the root of freedom of speech and of the press,"** 
entrusted criminality to the jury and admitted truth as a defense. 
On the other hand, freedom of speech might exist without these 
two technical safeguards. The essential question is not, who is 
judge of the criminality of an utterance, but what is the test of its 
criminality. The common law and the Sedition Act of 1798 made 
the test blame of the government and its officials, because to briiig 
them into disrepute tended to overthrow the state. The real issue 
in every free-speech controversy is this — whether the state can 
pimish all words which have some tendency, however remote, to 
bring about acts in violation of law, or only words which directiy 
incite to acts in violation of law. 

If words do not become criminal until they have an immediate 
tendency to produce a breach of the peace, there is no need for a 
law of sedition, since tiie ordinary standards of criminal sohdtation 
and attempt apply. Under those standards the words must bring 
' the speaker's unlawful intention reasonably near to success. Such a 
limited power to punish utterances rarely satisfies the zealous in 
times of excitement like a war. They realize that aU condemnation 

" DuNiwAY, suprdf Chap. IX; Commonwealth v. Clap, 4 Mass. 163 (1808); Com- 
monwealth V, Blanding, 3 Pick. (Mass.) 304 (1825). 

» Examples are: Pa. Cons. 1790, Art. 9, § 7; N. Y. Session Laws, 1805, c. 90; 
N. Y. Cons., 1822, Art. VII, § 8; Mass. Laws, 1827, c. 107. See Schofield, op. cU,, 

95-99- 
^ 32 Geo. ni, c. 60 (1792). 

" I Stat, at L., c. 74, 596, Act of July 14, 1798. 

" 3 WooDsow Wn£ON, History of the American People, 153. 
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of the war or of conscription may conceivably lead to active re- 
sistance or insubordination. Is it not better to kill the serpent in 
the egg? All writings that have a tendency to hinder the war must 
be suppressed. 

Such has always been the argimient of the opponents of free 
speech. And the most powerful weapon in their hand, since the 
abolition of the censorship, is this doctrine of indirect causation, 
under which words can be punished for a supposed bad tendency 
long before there is any probability that- they will break out into 
unlawful acts. Closely related to it is the doctrine of constructive 
intent, which regards the intent of the defendant to cause violence' 
as immaterial so long as he intended to write the words, or else 
presmnes the violent intent from the bad tendency of the words on 
the groimd that a man is presupied to intend the consequences of 
his acts. When rulers are allowed to possess these weapons, they 
can by the imposition of severe sentences create an ex post facto 
censorship of the press. The transference of that censorship from 
the judge to the jury is indeed important when the attack on the 
government which is prosecuted expresses a widespread popular 
sentiment, but the right to jury trial is of much less value in times 
of war or threatened disorder when the herd instinct runs strong, 
if the opinion of the defendant is highly obje.ctionable to the majority 
of the population, or even to the particular class of men from whom 
or by whom the jury are drawn.^^ It is worth our frank considera- 
tion, whether in a country where the doctrine of indirect causation 
is recognized by the courts twelve small property holders, who have 
been through an uninterrupted series of patriotic campaigns and are 
sufficiently middle-aged to be in no personal danger of compulsory 
military service, are fitted to decide whether there is a tendency 
to obstruct the draft in the writings of a pacifist, who also happens 
to be a socialist and in S3anpathy with the Russian Revolution.^® 

^* "Under Charles 11. [trial by jury] was a blind and cruel system. During part of 
the reign of George HI. it was, to say tie least, quite as severe as the severest judge 
without a jury could have been. The revolutionary tribunal during the Reign of Terror 
tried by a jury." i Stephen, History of the Criminal Law, 569. 

•^ "As to the jury . . . they were about seventy-two years old, worth fifty to sixty 
thousand dollars^ retired from business, from pleasure, and from responsibility for all 
troubles arising outside of their own family. An investigator for the defense computed 
the average age of the entire venire of 100 men; it was seventy years. Their average 
wealth was over $50,000. In the jury finally chosen every man was a retired farmer or 
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This, however, is perhaps .a problem for the psychologist rather 
than the lawyer. 

The manner in which juries in time of excitement may be used 
to suppress writings in opposition to the government, if bad ten- 
dency is recognized as a test of criminality, is illustrated by the 
niunerous British sedition trials during the French Revolution. 
These were after the passage of Fox's Libel Act. For instance, 
John Drakard was convicted for printing an article on the shameful 
amoimt of flogging in the army, imder a charge in which Baron 
Wood emphasized the formidable foe with whom England was 
fighting, and the general belief that Napoleon was using the British 
press to carry out his purpose of securing her downfall.®^ 

"It is to be feared, there are in this coimtry many who are endeavoring 
to aid and assist him ia his projects, by crying down the establishment 
of the coimtry, and breeding hatred against the government. Whether 
that is the source from whence the paper in question springs, I cannot 
say, but I advise you to consider whether it has not that tendency. You 

a retired merchant, but one, who was a contractor still active. They were none of 
them native to leisure, however, but men whose faces were bitterly worn and wearied 
out of all sympathy with a struggle they had individually surmoimted." Max Eastman, 
"The Trial of Eugene Debs," i Liberator, No. 9 (November, 1918), 9. This state- 
ment is, of course, by a friend of Debs, but if accurate, makes the method of jury 
selection a serious problem in the prosecution of radicals. 

The charge of Mayer, J., in United States v, Phillips, Bull. Dept. Just., No. 14, 
was so favorable to the defendant that, I am informed by an eyewitness, an acquittal 
was generally expected in the court-room, but the defendants were convicted. 

Another significant fact in sedition prosecutions is the well-known probability that 
juries will acquit, after the excitement is over, for words used during the excitement, 
which are as bad jin their tendency as other writings prosecuted and severely punished 
during the critical period. This was very noticeable during the reign of George III. 
It is also interesting to find two juries in different parts of the country differing as to 
the criminal character of similar publications or even the same publication. Thus 
Leigh Hunt was acquitted for writing an article for the printing of which Drakard was 
convicted. See note 61, infra. The acquittal of Scott Nearing and the conviction 
by the same jury of the American Socialist Society for publishing his book form an 
interesting parallel. Mayer, J., has decided that there is not such inconsistency in the 
two verdicts as to warrant a new trial. Bull. Dept. Just., No. 198. 

^ 31 How. St. Tr. 495, 535 (181 1). Leigh Hunt was acquitted for writing the same 
article. Lord EUenborough charged, 31 How. St.Tr. 367, 408, 413 (181 1), "Can you 
conceive that the exhibition of the words *One Thousand Lashes,* with strokes imder- 
neath to attract attention, could be for any other* piu^wse than to excite disaffection? 
Could it have any other tendency than that of preventing men from entering into the 
army? " Compare with these two charges that of Van Valkenburgh, J., in United 
States V. Rose Pastor Stokes, Bull. Dept. Just., No. 106 (W. D. Mo., 1917), 985, 
infra. 
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will consider whether it contains a fair discussion — whether it has not 
a manifest tendency to create disaffection in the country and prevent 
men enlisting into the army — whether it does not tend to induce the 
soldier to desert from the service of his country. And what considera- 
tions can be more awful than these? . . . 

"The House of Parliament is the proper place for the discussion of 
subjects of this nature . . i It is said that we have a right to discuss the 
acts of our legislature. That would be a large permission indeed. Is 
there, gentlemen, to be a power in the people to counteract the acts of 
the parliament, and is the hbeller to come and make the people dis- 
satisfied with the government under which he lives? This is not to be 
permitted to any man, — it is unconstitutional and seditious." 

The same desire to nip revolution in the bud was shown by the 
Scotch judges who secured the conviction of Muir and Palmer for 
advocating reform of the rotten boroughs which chose the House of 
Commons and the extension of the franchise, sentences of trans- 
portation for seven and fourteen years being imposed.^^ 

"The right of imiversal suffrage, the subjects of this country never 
enjoyed; and were they to enjoy it, they would not long enjoy either 
liberty or a free constitution. You will, therefore, consider whether 
telling the people that they have a just right ... to a total subversion 
of this constitution, is such a writing as any person is entitled to compose, 
to print, and to publish." 

In the light of such prosecutions it is plain that the most vital 
indication that the popular definition of liberty of the press, un- 
punishable, criticism of oflBicials and laws, has become a reality, is 
the disappearance of these doctrines of bad tendency and presump- 
tive intent. In Great Britain they lingered until liberalism tri- 
imiphed in 1832, but in this country they disappeared with the 
adoption of the free speech clauses. The French press law no 
longer recognizes indirect provocation to crime as an offence.®' 

^ 2 May, Constitutional History, 38-41, on the trials of Muir and Palmer. 
Fourteen years appears to have been the longest sentence for sedition imposed in 
Scotland during the French wars. Four years was the longest in England. See note 
120, infra, for sentences imder the Espionage Act. 

^ A. EsMEiNj fiL^MENTS DE Droit Constitutionnel, 6 ed. 1 145, 1 149; Ernst 
Freund in 19 New Republic 14 (May 3, 1919). The crime of dilit d'opinion no longer 
exists. Under the Republic one can lawfully express monarchical opinions and attack 
the Constitution. Formerly, indirect incitement was unlawful. During the reaction 
after the assassination of the Due de Berry, the law allowed proch de tendance, by 
which a newspaper could be suppressed if "V esprit resultant d^une succession d^artU 



952 FREEDOM OF SPEECH IN WAR TIME 

The revival of those doctrines is a sure symptom of an attack upon 
the liberty of the press. 

Only once in our history prior to 1917 has an attempt been made 
to apply those doctrines. In 1798 the impending war with France, 
the spread of revolutionary doctrines by foreigners in our midst, 
and the spectacle of the disastrous operation of those doctrines 
abroad,^ — facts that have a f amiUar sound to-day — led to the en- 
actment of the Alien and Sedition Laws.®^ The Alien Law allowed 
the President to compel the departure of aliens whom he judged 
dangerous to the peace and safety of the United States, or sus- 
pected, on reasonable groimds, of treasonable or secret machina- 
tions against our government. The Sedition Law pimished false, 
scandalous, and maKdous writings against the government, either 
House of Congress, or the President, if published with intent to 
defame any of them, or to excite against them the hatred of the 
people, or to stir up sedition or to excite resistance of law, or to aid 
any hostile designs of any foreign nation against the United States. 
The maximum penalty was a fine of two thousand dollars and two 
years' imprisonment. Truth was a defense, and the jury had power 
to determine criminality as under Fox's Libel Act. Despite the 
inclusion of the two legal rules for which reformers had contended, 
and the reqidrement of an actual intention to cause overt injury, 
the Sedition Act was bitterly resented as invading the liberty of 
the press. Its constitutionality was assailed on that ground by 
Jefferson, who pardoned all prisoners when he became President,*® 
and popular indignation at the Act and the prosecutions wrecked 
the Federalist party. In those prosecutions words were once more 

cles serait de nature d porter atteitUe d la paix publique." — In the same way the New 
York post-office objected to the general tenor and animus of the Masses as seditious 
without specif3dng any particular portion as objectionable, although the periodical 
offered to excerpt any matter so pointed out. Masses Pub. Co. v. Patten, 244 Fed. 

S3S» 536, 543 (1917)- 
^ Events leading up to these statutes are narrated in the standard histories and also 

in FRANas Wharton, State Trials of the United States, 23. 

* Act of June 25, 1798, i Stat, at L., 570; Act of July 14, 1798, i Stat, at L., 596. 

^ For references to the Sedition Act in Jefferson's letters, see the edition of Paul 
Leicester Ford, VII, 245: "The object of that, [the bill] is the suppression of the 
whig presses; VII, 246; VII, 266, on unconstitutionality; VII, 283, "The alien and 
sedition laws are working hard;" VII, 289, 311, 336, 3.50, 354, 355, 356, on popular 
opposition to the acts; VII, 367, 371, 483, on continuation of Sedition Law by Congress; 
Vni, 54, 56 Jf., 308 Jf., on unconstitutionality and pardons; IX, 456, on dismissal of 
prosecutions. 
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made punishable for their judicially supposed bad tendency, and 
the judges reduced the test of intent to a fiction by inferring the 
bad intent from this bad tendency.®^ Whether or not the Sedition 
Act was imconstitutional, and on that question Jefferson seems 
right, it surely defeated the fundamental policy of the First Amend- 
ment, the open discussion of public affairs. Like the British trials, 
the American sedition cases showed, as Professor Schofield demon- 
strates,^^ "the great danger . . . that men will be fined and im- 
prisoned, imder the guise of being punished for their bad motives 
or bad intent and ends, simply because the powers that be do not 
agree with their opinions, and spokesmen of minorities may be ter- 
rorized and silenced when they are most needed by the commimity 
and most useful to it, and when they stand most in need of tte pro- 
tection of the law against a hostile, arrogant majority." When the 
Democrats got into power, a common-law prosecution for seditious 
libel was brought in New York against a Federalist who had at- 
tacked Jefferson. Hamilton conducted the defense in the name of 
the liberty of the press.^^, This testimony from Jefferson and Hamil- 
ton, the leaders of both parties, leaves the Blackstonian interpre- 
tation of free speech in America without a leg to stand on. And the 
brief attempt of Congress and the Federalist judges to revive the 
crime of sedition had proved so disastrous that it was not re- 
peated during the next century. 

The lesson of the prosecutions for sedition in Great Britain and 
the United States during this revolutionary period, that the most 
essential element of free speech is the rejection of bad tendency 
as the test of a criminal utterance, was never more clearly recog- 
nized than in Jefferson's preamble to the Virginia Act for estab- 



•^ Schofield, 9 Proc. Am. Sociol. Soc. 86. The four reported prosecutions are in 
Wharton's State Trials, — Lyon7^333 (1798); Cooper, 659 (1800); Haswell, 684 
(1800); Callender, 688 (1800). 

•* Schofield, op. cU.f 91, and 92, note. 

^ People V. Croswell, 3 Johns. Cas. 337 (1804). New York had then no constitu- 
tional guarantee of liberty of the press, but Hamilton urged that under that right at 
common law truth was a defense and the jury could decide on criminality. He de- 
fined liberty of the press as "The right to publish, with impimity, truth, with good 
motives, for justifiable ends though reflecting on government, magistracy, or individ- 
uals.^' See Schofield, op. cit.y 89 Jf., for criticism of this definition as not in the com- 
mon law and as too harrow a definition of the conception of free speech. However, it 
is embodied in many state constitutions and statutes. Two out of four judges agreed 
with Hamilton. 
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lishing Religious Freedom.^® His words about religious liberty 
hold good of political and speculative freedom, and the portrayal 
of human life in every form of art. 

"To suffer the civil Magistrate to intrude his powers mto the field 
of opinion, and to restrain the profession or propagation of principles 
on supposition of their ill tendency, is a dangerous fallacy, which at once 
destro3rs all religious Uberty, because he being of course judge of tbat 
tendency, will make his opinions the rule of judgment, and approve or 
condemn the sentiments of others only as they shall square with or differ 
from his own;" 

Although the free speech clauses were directed primarily against 
the sedition prosecutions of the immediate past, it must not be 
thought that they would permit imlimited previous restraint. They 
must also be interpreted in the light of more remote history. The 
f ramers of those clauses did not invent the conception of freedom of 
speech as a result of their own experience of the last few years. The 
idea had been gradually molded in men's minds by centuries of 
conflict. It was the product of a people of whom the f ramers were 
merely the mouthpiece. Its significance was not fixed by their per- 
sonality, but was the endless expression of a civilization.^ It was 
formed out of past resentment against the royal control of the press 
under the Tudors, against the Star Chamber and the pillory, 
against the Parliamentary censorship which Milton condemned in 
his "Areopagitica," by recollections of heavy newspaper taxation, 
by hatred of the suppression of thought which went on vigorously 
on the Continent during the eighteenth century. Blackstone's views 
also had undoubted influence to bar out previous restraint. The 
censor is the most dangerous of all the enemies of liberty of the 
press, and cannot exist in this coimtry imless made necessary by 
extraordinary perils. ^ 

Moreover, the meaning of the First Amendment did not crystal- 
lize in 1 791. The f ramers would probably have been horrified at 
the thought of protecting books by Darwin or Bernard Shaw, but 

^ Act of December 26, 1785, 12 Hening's Statutes at Large of Virginia (1823), 
c. 34, page 84. I Revised Code or Virginia (1803), c. 20, page 29. 

Another excellent argument against the punishment of tendencies is foimd in 
Philip Fui^neaux, Letters to Blackstone, 2 ed., 60-63, London, 1771; quoted in- 
state V. Chandler, 2 Harr. (Del.) 553, 576 (1837), and in part by Schofidd, op. cit,^ 77. 

^ I KoHLER, Lehrbuch des Burgerlichen Rechts, § 38. 
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"liberty of speech" is no more confined to the speech they thought 
permissible than "commerce" in another clause is limited to the 
sailing vessels and horse-drawn vehicles of 1787. Into the making 
of the constitutional concepti9n of free speech have gone, not only 
men's bitter experience of the censorship and sedition prosecutions 
before 1791, but also the subsequent development of the law of 
fair comment in civil defamation/^ and the philosophical specida- 
tions of John Stuart Mill. Justice Holmes phrases the thought 
with even more than his habitual felicity. ^^ "The provisions of 
the Constitution are not mathematical formulas having their essence 
in their form; they are organic living institutions transplanted 
from English soil." 

It is now clear that thie First Amendment fixes limits upon the 
power of Congress to restrict speech either by a censorship or by a 
criminal statute, and if the Espionage Act exceeds those limits it is 
imconstitutional. It is sometimes argued that the Constitution 
gives Congress the power to declare war, raise armies, and support 
a navy, that one provision of the Constitution cannot be used to 
break down another provision, and consequently freedom of speech 
cannot be invoked to break down the war power. "^^ I would reply 
that the First Amendment is just as much a part of the Constitu- 
tion as the war clauses, and that it is equally accurate to say that the 
war clauses cannot be invoked to break down freedom of speech. 
The truth is that all provisions of the Constitution must be con- 
strued together so as to limit each othei:. In war as in peace, this 
process of mutual adjustment must include the Bill of Rights. 
There are those who believe that the Bill of Rights can be set aside 
in war time at the uncontrolled will of the government. "^^ The first 
ten amendments were drafted by men who had just been through a 
war. Two of these amendments expressly apply in war.^^ A ma- 
jority of the Supreme Court declared the war power of Congress to 

" Schofield, op. cit., is valuable on the relation of fair comment to free speech./ 
See also Van Vechten Veeder, "Freedom of Public Discussion," 23 Harv. L. Rev. 413 
(1910). 

^ Gompers v. United States, 233 U. S. 604, 610 (1914). 

^* United States v. Marie Equi, Bull. Dept. Just., No. 172, 21 (Ore., 1918), Bean, J. 

" Henry J. Fletcher, "The Civilian and the War Power," 2 Minn. L. Rev. no, 
expresses this view. See also Ambrose Tighe, "The Legal Theory of the Minnesota. 
'Safety Commission' Act," 3 Minn: L. Rev. i. 

^ Amendments III and V. 
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be restricted by the Bill of Rights in Ex parte Milligan,'^'' which can- 
not be Kghtly brushed aside, whether or not the majority went too 
far in thinking that the Fifth Amendment would have prevented 
Congress from exercising the war power imder the particular cir- 
cimistances of that case. If the First Amendment is to mean any- 
thing, it must restrict powers which are expressly granted by the 
Constitution to Congress, since Congress has no other powers. ^^ It 
must apply to those activities of government which are most liable 
to interfere with free discussion, namely, the postal service and the 
conduct of war. 

The true meaning of freedom of speech seems to be this. One 
of the most important purposes of society and government is the 
discovery and spread of truth on subjects of general concern. 
This is possible only through absolutely unlimited discussion, for, 
as Bagehot ^® points out, once force is thrown into the argument, it 
becomes a matter of chance whether it is thrown on the false side 
or the true, and truth loses all its natural advantage in the contest. 
Nevertheless, there are other purposes of government, such as 
order, the training of the young, protection against external aggres- 

^^ 4 Wall' (U. S.) 2 (1866). The judges all agreed that Congress had not authorized 
the trial of the petitioner by a military tribunal. The majority, per Davis, J., took the 
ground that the government cannot have recourse to extraordinary procedure until 
there are extraordinary conditions to justify it and that imder the Bill of Rights the 
decision of Congress that such procedure is necessary can be reviewed by the courts. 
The minority, per Chase, C. J., declared that Congress is sole judge of the expediency 
of military measures in war time, and that the war power is not abridged by any Amend- 
ment. The majority view on this matter may be accepted by one who questions their 
opinion that military tribunals are never justified outside the theater of active military 
operations in a place where the dvil courts are open. It may be that military tribunals 
are necess2iry where the machinery of the civil courts cannot adequately meet the 
situation (3 Minn. L. Rev. 9), but the civil courts must eventually decide whether 
their machinery was adequate or not. Otherwise, in any war, no matter how small or 
how distant. Congress could put the whole coimtry under military dictatorship. 

^8 United States Constitution, Art. I, § i. "All legislative powers herein granted 
shall be vested in a Congress." Amendment X. "The powers not delegated to the 
•United States by the Constitution, nor prohibited by it to the States, iare reserved to 
' the States respectively or to the people." 

"This government is acknowledged by all to be one of enumerated powers. The 
principle, that it can exercise only the powers granted to it, would seem too apparent." 
Marshall, C. J., in McCulloch v. Maryland, 4 Wheat. (U. S.) 316, 405 (1819). See also 
Taney, C. J., in Ex parte Menyman, Taney, 246, 260 (1861), and Brewer, J., in Kansas 
V, Colorado, 206 U. S. 46, 81 (1907). 

^' "The Metaph3rsics of Toleration," in his Literary Essays, Silver Library edition, 
H, 208 (Longmans). 
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sion. Unlimited discussion sometimes interferes with these pur- 
poses, which must then be balanced against freedom of speech, 
but freedom of speech ought to weigh very heavily in the scale. 
The First Amendment gives binding force to this principle of 
political wisdom.^® 

Or to put the matter another way, it is useless to define free 
speech by talk about rights. The agitator asserts his constitutional 
right to speak, the government asserts its constitutional right to 
wage war. The result is a deadlock. Each side takes the position 
of the man who was arrested for swinging his arms and hitting 
another in the nose, and asked the judge if he did not have a right to 
swing his arms in a free country. "Your right to swing your arms 
ends just where the other man's nose begins." To find the boundary 
line of any right, we must get behind rules of law to human facts.. 
In our problem, we must regard the desires and needs of the indi- 
vidual human being who wants to speak and those of the great 
group of human bemgs among whom he speaks. That is, in technical 
language, there are individual interests and social interests, which 
must be balanced against each other, if they conflict, in order to 
determine which interest shall be sacrificed mider the circumstances 
and which shall be protected and become the foimdation of a legal 
right.®^ It must never be forgotten that the balancing cannot be 
properly done unless all the interests involved are adequately ascer- 
tained, and the great evil of all this talk about rights is that each 
side is so busy denying the other's claim to rights that it entirely 
overlooks the himian desires and needs behind that claim. 

The rights and powers of the Constitution, aside from the portions 
which create the machinery of the federal system, are largely means 
of protecting important individual and social interests, and because 
of this necessity of balancing such interests the clauses cannot 
be construed with absolute literalness. The Fourteenth Amend- 
ment and the obligation of contracts clause, maintaining important 
individual interests, are modified by the police power of the states, 
which protects health and other social interests. The Thirteenth 
Amendment is subject to many imphed exceptions, so that tem- 

^^ This paragraph and a portion of the preceding have akesuly been printed in 17 
New Republic, 67. 

^ This distinction between rights and interests clarifies ahnost any constitutional 
controversy. The distinction originated with Von Ihering. For a presentation of it in 
English, see John Chipman Gray, Nature and Sources of the Law, § 48 ff. 
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porary invorimtary servitude is permitted to secure social interests 
in the construction of roads,^^ the prevention of vagrancy, the 
training of the militia or national army. It is common to rest 
these implied exceptions to the Bill of Rights upon the ground that 
they existed in 179 1 and long before,^ but a less arbitrary explana- 
tion is desirable. It seems better to say that long usage does not 
create an exception, but demonstrates the importance of the social 
interest behind the exception.®* 

The First Amendment protects two kinds of interests in free 
speech.^ There is an individual interest, the need of many men to 
express their opinions on matters vital to them if life is to be worth 
living, and a social interest in the attainment of truth, so that the 
coimtry may not only adopt the wisest course of action but carry 
it out in the wisest way. This social interest is especially impor- 
tant in war time. Even af tqr war has been declared there is bound 
to be a confused mixture of good and bad arguments in its support, 
and a wide difference of opinion as to its objects. Truth can be 
sifted out from falsehood only if the government is vigorously and 
constantly cross-examined, so that the fimdamental issues of the 
struggle may be clearly defined, and the war may not be diverted 
to improper ends, or conducted with an undue sacrifice of life and 
liberty, or prolonged after" its just purposes are accomplished. 
Legal proceedings prove that an opponent makes the best cross- 
examiner. Consequently it is a disastrous mistake to limit criticism 
to those who favor the war.®^ Men bitterly hostile to it may point 

® Butler V. Perry, 240 U. S. 328 (1916). 

8» Robertson v. Baldwin, 165 U. S. 275, 281 (1897). 

^ Not everything old is good. Thus the antiquity of peonage does not constitute 
it an exception to the Thirteenth Amendment; it is not now demanded by any strong 
social interest. Bailey v. Alabama, 219 U. S. 219 (1911). It is significant that the social 
interest in shipping which formerly required the compulsory labor of articled sailors 
(Robertson v. Baldwin, supra) is no longer recognized in the United States as sufl&ciently 
important to outweigh the individual interest in free locomotion and choice of occu- 
pation. Even treaties providing for the apprehension in oxir ports of deserting foreign 
seamen have been abrogated by the LaFollette Seamen's Act, Act of March 4, 1915, 
c. 153, § 16, 38 Stat, at L. 1184; U. S. Comp. Stat., 1918, § 8382 a. For the old social 
interest in the regulation of laborers* wages, now abrogated by the New York Constitu- 
tion, see Saratoga v. Saratoga Gas, 191 N. Y. 123, 141, 83 N. E. 693 (1908). That the 
Bill of Rights does not crystallize antiquity, Hurtado v. California, no U. S. 516 

(1884). 

85 See Roscoe Poimd, "Interests of Personality," 28 Harv. L. Rev» 445, 453-56. 

* Judge Van Valkenburgh told the jury that it must be so limited in United States v. 
Rose Pastor Stokes, Bull. Depx. Just., 106, 14 (W. D. Mo., 1917). See page 966, infra. 
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out evils in its management like the secret treaties, which its sup- 
porters have been too busy to imearth. The history of the last 
five years shows how the objects of a war may change completely 
during its progress, and it is well that those objects should be 
steadily reformulated under the influence of open discussion not 
only by those who demand a military victory but by pacifists who 
take a different view of the national welfare. ^ Further argmnent 
for the existence of this social interest becomes imnecessary if we 
recall the national value of the opposition in former wars. 

The great trouble with most judicial construction of the Espion- 
age Act is that this social interest has beep ignored and free speech 
has been regarded as merely an individual interest, which must 
readily give way like other personal desires the moment it interferes 
with the social interest in national safety. The judge who has 
done most to bring social interests into legal thinking said years 
ago, "I think that the judges themselves have failed adequately 
to recognize their duty of weighing considerations of social advan- 
tage. The duty is inevitable, and the result of the often proclaimed, 
judicial aversion to deal with such considerations is simply to leave 
the yery ground and foundation of judgments inarticulate and 
often imconscious."^^ The failure of the courts in the past to 
formulate any principle for drawing a boundary line around the 
right of free speech has not only thrown the judges into the diffi- 
cult questions of the Espionage Act without any well-considered 
standard of criminality, but has allowed some of them to impose 
standards of their own and fix the line at a point which makes all 
opposition to this or any future war impossible. For example: 

"No man should be permitted, by deliberate act, or even unthink- 
ingly, to do that which will in any way detract from the efforts which 
the United States is putting forth or serve to postpone for a single mo- 
ment the early coming of the day when the success of our arms shall be a 
fact." 88 

The true boundary line of the First Amendment can be fixed only 
when Congress and the courts realize that the principle on which 
speech is classified as lawful or imlawful involves the balancing 

^ Oliver Wendell Holmes, "The Path of the Law," 10 Harv. L. Rev. 457, 467. 

88 United States v. "The Spirit of '76," Bull. Dept. Just., No. 33, 2 (S. D. Cal., 
19 1 7), Bledsoe, J. Another good example is United States v. Schoberg, Bull. Deft. 
Just., No. 149 (E. D. Ky., 1918), Cochran, J. 
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against each other of two very important social interests, in public 
safety and in the search for truth. Every reasonable attempt 
should be made to maintain both interests imimpaired, and the 
great interest in free speech should be sacrificed only when the 
interest in public safety is really imperiled, and not, as most men 
believe, when it is barely conceivable that it may be slightly af- 
fected. In war time, therefore, speech should be unrestricted by the 
censorship or by punishment, imless it is clearly liable to cause 
direct and dangerous interference with the conduct of the war. 

Thus our problem of locating the boimdary line of free speech is 
solved. It is fixed close to the point where words will give rise to im- 
lawf ul acts. We cannot define the right of free speech with the pre- 
cision of the Rule against Perpetuities or the Rule in Shelley's Case, 
because it involves national policies which are much more flexible 
than private property, but we can establish a workable principle of 
classification in this method of balancing and this broad test of 
certain danger. There is a similar balancing in the determination 
of what is "due process of law.'' And we can with certitude declare 
that the First Amendment forbids the punishment of words merely 
for their injurious tendencies. The history of the Amendment and 
the political function of free speech corroborate each other and 
make this conclusion plain. 

The Espionage Act of 191 7 seems on its face constitutional 
imder this interpretation of the First Amendment, but it may 
have been construed so extremely as to violate the Amendment. 
Furthermore, freedom of speech is not only a limit on Congressional 
power, but a policy to be observed by the courts in applying con- 
stitutional statutes to utterance. The scope of that policy is de- 
termined by this same method of balancing social interests. The 
boimdary line of pimishable speech imder this Act was consequently 
fixed where words come close to injurious conduct by the judge 
who has given the fullest attention to the meaning of free speech 
during the war, — Judge Learned Hand, of the Southern District 
of New York. y^ 

In Masses PMishing Coj^. Patten ** Judge Hand was asked to 
enjoin the postmaster of Mew York from excluding from the mails 
The Masses, a monthly revolutionary journal, which contained 
several articles, poems, and cartoons attacking the war. The 

w 244 Fed. 535 (S. D. N. Y., 1917). 
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Espionage Act of 191 7 ®^ made non-mailable any publication which 
violated the criminal provisions of that act,^^ already summarized 
in this article.^^. One important issue was, therefore, whether the 
postmaster was right in finding such a violation. The case did not 
raise the constitutional question whether Congress could make 
criminal any matter which tended to discourage the successful 
prosecution of the war, but involved only the construction of the 
statute, whether Congress had as yet gone so far. Judge Hand 
held that it had not and granted the injunction. He refused to turn 
the original Act, which obviously dealt only with interference with 
the conduct of military affairs,^* into a prohibition of all kinds of 
propaganda and a means for suppressing aU hostile criticism and 
all opinion except that which encouraged and supported the existing 
policies of the war, or fell within the range of temperate argument. 
As Cooley pointed out long ago, you cannot limit free speech to 
polite criticism, because the greater a grievance the more likely men 
are to get excited about it, and the more urgent the need of hearing 
what they have to say.^ The normal test for the suppression of 
speech in a democratic government. Judge Hand insists, is neither 
the justice of its substance nor the decency and propriety of its 
temper, but the strong danger that it will cause injurious acts. 



^ Act of June 15, 191 7, c. 30, Title XII, § 2, 40 Stat, at L. 230, U. S. Comp. Stat., 
1918. § 10401 a. 

'1 Act of June 15, 191 7, c. 30, Title I, § 3, 40 Stat, at L. 219, U. S. Comp. Stat., 
1917, § io2i2(;: "Whoever, when the United States is at war, shall willfully make or 
convey false reports or false statements with intent to interfere with the operation or 
success of the military or naval forces of the United States or to promote the success 
of its enemies, and whoever, when the United States is at war, shall willfully cause or 
attempt to c^-use insubordination, disloyalty, mutiny, or refusal of duty, in the mili- 
tary or naval forces of the United States, or shall willfully obstruct or attempt to 
obstruct the recruiting or enlistment service of the United States, to the injury of the 
service or of the United States, shall be punished by a fine of not more than $10,000 
or imprisonment for not more than twenty years, or both." 

« Page 935, supra, 

•' Masses Publishing Co. v. Patten, supra, 539. The plain fact that the original 
Espionage Act is a military statute and not a sedition statute . is also recognized 
by United States v. Fontana, Bull. Dept. Just., No. 148 (N. D. 1917), Amidon, J.; 
United States ». Wishek, Bull. Dept. Just., No. 153 (N. D., 19 17), Amidon, J.; 
United States v, Henning, Bull. Dept. Just., No. 184 (Wis., 1917), Geiger, D. J.; 
and implied by other cases. The large number of cases which ignore the clear meaning 
of the statute is astoimding in view of the rule that criminal statutes must be con- 
strued strictly. 

•« Cooley, Constitutional Limitations, 7 ed., 613. 
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The Espionage Act should not b^ construed to reverse this 
national policy of liberty of the press and silence hostile criticism, 
unless Congress has given the clearest expression of such an 
intention in the statute. 

Judge Hand places outside the limits of free speech one who 
counsels or advises others to violate existing laws. It is true, he 
says, that any discussion designed to show that existing laws are 
mistaken in means or unjust in policy may result in their violation,^ 
but if one stops short of urging upon others that it is their duty or 
their interest to resist the law, he should not be held to have at- 
tempted to cause illegal conduct. If this is not the test, the 191 7 
Act pimishes every political agitation which can be shown to be 
apt to create a seditious temper. The language of the statute 
proves that Congress had no such revolutionary pxirpose in view. 

There is no finer judicial statement of the right of free speech 
than these words of Judge Hand : 

" Political agitation, by the passions it arouses or the convictions it 
engenders, may in fact stimulate men to the violation of law. Detesta- 
tion of existing policies is easily transformed into forcible resistance of 
the authority which puts them in execution, and it would be folly to dis- 
regard the causal relation between the two. Yet to assimilate agita- 
tion, legitimate as such, with direct incitement to violent resistance, is to 
disregard the tolerance of all methods of political agitation which in 
normal times is a safeguard of free government. The distinction is not a 
scholastic subterfuge, but a hard-bought acquisition in the fight for 
freedom."^ 

Look at the Espionage Act of 191 7 *^ with a post-armistice mind, 
and it is clear that Judge Hand was right. There is not a word 
in it to make criminal the expression of pacifist or pro-German 
opinions. It pimishes false statements and reports — necessarily 
limited to statements of fact — but beyond that does not contain 
even a provision against the use of language. Clauses (2) and 
(3) punish successful interference with military affairs and attempts 
to interfere, which would probably include incitement. ^^ The tests 

* He expresses this idea both in Masses Publishing Co. v. Patten, supra, and in 
United States r. Scott Nearing, 252 Fed. 223, Bull. Dept. Just., No. 129 (S. D. N. Y., 
1918). 

^ Masses Pub. Co. v. Patten, 244 Fed. 535, 540 (191 7). 

^ See note 91, supra, for text of the act. 

^ Attempts do not ordinarily include solidtfeition, see Beale, infra, 16 Hasv. L. 
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of criminal attempt and incitement are well settled.^^ The first 
requirement is the intention to bring about the overt criminal act. 
But the law does not punish bad intention alone, or even every- 
thing done with a bad intention. A statute against murder will not 
be construed to apply to discharging a gun with the intention to kill 
a man forty miles away.^®® Attempts and incitement to be punish- 
able must come dangerously near success. A speaker is guilty of 
solicitation or incitement to a crime only if he would have been 
indictable for the crime itself, had it been committed, either as 
accessory or principal.^^^ Consequently, no one should have been 
held under clauses (2) and (3) of the Espionage Act of 191 7 who did 
not satisfy these tests of criminal attempt and incitement. As Jus- 
tice Holmes said in Commonwealth v. Peaslee,^^ "It is a question of 
degree." We can suppose a series of opinions, ranging from "This is 
an imwise war" up to "You ought to refuse to go, no matter what 
they do to you," or an audience varying from an old womeu's home 
to a group of drafted men just starting for a training-camp. Some- 
where in such a range of circumstances is the point where direct 
causation begins and speech becomes punishable as incitement 
under the ordinary standards of statutory construction and the 
ordinary policy of free speech, which Judge Hand applied. Congress 
could push the test of criminality back beyond this point, although 
eventually it would reach the extreme limit fixed by the First 
Amendment, beyond which words cannot be restricted for their 
remote tendency to hinder the war. In other words, the ordinary 
tests punish agitation just before it begins to boil over; Congress 
could change those tests and punish it when it gets really hot, but 
it is unconstitutional to interfere when it is merely warm. And there 
is not a word in the 191 7 Espionage Act to show that Congress did 
change the ordinary tests or make any speech crirainal except false 
statements and incitement to overt acts. Every word used, " cause/' 

Rev. 491, 506, note i; but attempts to commit offences under the 1917 Espionage Act 
would naturally be by incitement. 

^^ Joseph H. Beale, "Criminal Attempts," 16 Harv. L. Rev. 491; Commonwealth v. 
Peaslee, 177 Mass. 267, 59 N. E. 55 (1901), Holmes, C. J.; United States v, Stephens 
12 Fed. 52 (Ore. 1882), Deady, D. J. See also 32 Harv. L. Rev. 417. 

100 United States v, Stephens, supra, illustrates the same principle. 

"^ See Beale, supra, 16 Harv. L. Rev. 491, 505. Under the f^eral statutes he 
would be a principal. Rev. Stat. §§ 5323, 5427, March 4, 1909, c. 321 § 332; 35 Stat. 
atL. 1152; U. S. CoMP. Stat. 1918, § 10506 (Crim. Code, § 332). 

1" 177 Mass. 267, 272, 59 N. E. 55 (1901). 
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"attempt/* "obstruct," clearly involves proximate causation. 
Finally, this is a penal statute and ought to be construed strictly. 
Attorney General Gregory's charge that judges like Z^eamed Hand 
"took the teeth" out of the 1917 Act ^ is absurd, for the teeth the 
government wanted were never there until other judges in an excess 
of patriotism put in false ones. 

Nevertheless, Judge Hand was reversed,^^ largely on a point of 
administrative law,^^ but the Circuit Court of Appeals thought it 
desirable to reject his construction of the Espionage Act and sub- 
stitute the view that speech is pimishable under the Act "if the 
natural and reasonable eflFect of what is said is to encourage re- 
sistance to law, and the words are used in an endeavor to persuade to 
resistance." ^^ It is possible that the Court of Appeals did not 
intend to lay down a very different principle from Judge Hand, but 
chiefly wished to insist that in determining whether there is incite- 
ment one must look not only at the words themselves but also at the 
surroimding circumstances which may have given the words a special 
meaning to their hearers. Mark Antony's f imeral oration, for in- 
stance, coimselled violence while it expressly discountenanced it.^°^ , 
However, the imdoubted effect of the final decision in Masses v. Pat^ 
ten was to establish the old-time doctrine of indirect causation in the 
minds of district judges throughout the country. By its rejection 
of the common-law test of indtement,^®^ it deprived us of the only 
standard of criminal speech there was, since there had been no well- 
considered discussion of the meaning of free speech in the First 
Amendment. It allowed conviction for words which had an indirect 
effect to discourage recruiting, if the intention to discourage existed,^®® 
and this requirement of intention became a mere form since it could 

1" See page 936, supra, 

'^^ Masses Pub. Co. v. Patten, 245 Fed. 102 (CCA. 2d, 1917), Hough, J., stayed the 
injunction; ibid., 246 Fed. 24 (C C A. 2d, 1917), Ward, Rogers, and Mayer, JJ., 
reversed the order granting the injiinction. 

106 That the postmaster's decision must stand unless clearly wrong. See for authori- 
ties against this proposition, 32 Ha&v. L. Rev. 417, 420. 

1" Masses p. Patten, 246 Fed. 24, 38, Rogers, J. 

^^ See the review of Masses v. Patten by Learned Hand, J., in United States v, 
Nearing, 252 Fed. 223, 227 (S. D. N. Y., 1918). 

iM Ibid, Judge Rogers may not have realized he was rejecting it (246 Fed. 38), but 
the test of common-law incitement has never been applied to the Act by a District 
Judge since. 

w» Masses Pub. Co. v. Patten, 246 Fed. 24, 39 (i9i7)» Ward, J. 



J 



^' 




FREEDOM OF SPEECH IN WAR TIME 965 

be inferred from the existence of the indirect eff ect."° A few judges, 
notably Amidon of North Dakota,"^ have stemmed the tide, but 
of most Espionage Act decisions what Schofield and Stephen and 
Jefferson said about the prosecutions under George III and the 
Sedition Act of 1798 can be said once more, that men have been 
punished without overt acts, with only a presiuned intention to 
cause overt acts, merely for the utterance of words which judge and 
jury thought to have a tendency to injure the state. Judge Rogers 
was right in saying ^^ that the words of the Espionage Act of 191 7 
bear slight resemblance to the Sedition Law of 1798, but the judicial 
construction is much the same, except that imder the Sedition Law 
truth was a defense.. 

The revival of the doctrines of indirect causation and construc- 
tive intent always puts an end to genuine discussion of public 
matters. It is imnecessary to review the Espionage Act decisions in 
detail,^^^ but a few general restilts may be presented here. The 
courts have treated opinions as statements of fact and then con- 
demned them as false because they differed from the President's 
speech or the resolution of Congress declaring war. They have 
made it impossible for an opponent of the war to write an article or 
even a letter in a newspaper of general circulation because it will be 
read in some training camp where it might cause insubordination or 
interfere with .military success. He cannot address a large audience 
because it is liable to include a few men in uniform; and some judges 
have held him punishable if it contains men between eighteen and 
forty-five; while Judge Van Valkenburgh, in United States v. Rose 
Pastor Stokes, ^^^ would not even require that, because what is said to 
mothers, sisters, and sweethearts may lessen their enthusiasm for the 
war, and "our armies in the field and our navies upon the seas can 
operate and succeed only so far as they are supported and maintained 
by the folks at home." The doctrine of indirect causation never had 

"° Masses Pub. Co. v. Patten, 246 Fed. 24, 39 (1917), Roger, J.: "The court does 
not hesitate to say that, considering the natural and reasonable effect of the publi- 
cation, it was intended willfully to obstruct recruiting." 

^ See in particular his discussion of "stirring up dass against class," in United 
States V. Brinton, Bull. Deft. Just. No. 132 (N. D., 1917). 

"2 Masses Pub. Co. v. Patten, 246 Fed. 24, 29 (1917). 

"» Detailed connnent will be found in Walter Nelles, Espionage Act Cases, 
and in 32 Harv. L. Rev. 417. * 

"* Bull. Dept. Just., No. io6, p. 4 (W. D. Mo., 1917). 
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better illustration than in his charge. Furthermore, although Mrs. 
Stokes was indicted only for writing a letter, the judge admitted her 
speeches to show her intent, and then denoimced the opinions ex- 
pressed in those speeches in the strongest language "^ tp the jury as 
destructive of the nation's welfare, so that she may very well have 
been convicted for the speeches and not for the letter. His decision 
makes it practically impossible to discuss profiteering, because of 
" the possible, if not probable eflFect " ^^® on our troops, while a recent 
case in the Second Circuit ^^^ makes it equally perilous to urge a 
wider exemption for conscientious objectors because this tends to 
encourage more such objectors, a close parallel to the English im- 
prisonment of Bertrand Russell."^ Many men have been im- 
prisoned for argiunents or profanity used in the heat pf private 
altercation, and even unexpressed thoughts have been prosecuted 
through an ingenious method of inquisition."® And although we 
are not at war with Russia, three men who opposed our interven- 
tion and compared our troops to the Hessians were condemned 
by Judge Clayton to imprisonment for twenty years. Judge Van 
Valkenburgh simimed up the facts with appalling correctness in 
view of the long sentences imposed imder the Espionage Actj when 
he said that freedom of speech means the protection of "criticism 
which is made friendly to the government, friendly to the war, 
friendly to the policies of the government." ^^ 

The United States Supreme Court did not have an opportunity to 
consider the Espionage Act imtil 1919, after the armistice was 

iw Bull. Dept. Just., No. 106, p. 4 (W. D. Mo. igij), passim, malring use of Mrs. 
Stokes' declared sympathy with the RussiaQ Revolution, an offense not punishable 
even under the 191 7 Espionage Act, to show how dangerous it was for her to talk about 
profiteers. His vigorous denunciation of that Revolution, totally unconnected with the 
indictment, recalls Lord Kenyon's similar use of the massacres of the French Revolu- 
tion in Rex v, Cuthell, 27 How. St. Tr. 642, 674 (1799). Utterances not covered by the 
indictment were also admitted in Doe v. United States, 253 Fed. 903 (C. C. A. 8th, 1918). 

1" United States v. Rose Pastor Stokes, ^upra, p. 8. 

"^ Fraina r. United States, 255 Fed. 28 (C. C. A. 2d, 1918). 

"8 Rex V. Bertrand Russell, Littell*s Living Age, Feb. 15, 1919, p. 385. 

^" United States ». Pape, 253 Fed. 270 (1918). A German-American who had not 
subscribed to Liberty bonds was visited in his house by a committee who asked his rea- 
sons and received a courteous reply that he did not wish either side to win the war and 
could not conscientiously give it his aid. He was thereupon arrested and held in con- 
finement until released by a district court. 

^'^ United States v. Rose Pastor Stokes, supra, p. 14. At least twelve persons have 
been sentenced for ten years, five for fifteen years, and twenty-one for twenty years. 



4r 



*>*23* ••lab??* *B.?^^ *••«•« 




FREEDOM OF SPEECH IN WAR TIME 



967 



signed and almost all the District Court cases had been tried. 
Several appeals from conviction had resulted in a confession of error 
by the goyemment/^^ but at last four cases were heard and decided 
against the accused. Of these three were clear cases of incitement 
to resist the draft/^ so that no real question of free speech arose. 
Nevertheless the defense of constitutionality was raised, and denied 
by Justice Holmes. His fullest discussion is in Schenck v. United 
States :^^ 

"We admit that in many places and in ordinary times the defendants 
in saying all that was said in the circular would have been within their 
constitutional rights. But the character of every act depends upon the 
ciramistances in which it is done. . . . The question in every case is whether 
the words used are used in such circumstances and are of such a nature as to 
create a clear and present danger thai they will bring about the substantive 
evils that Congress has a right to prevent. It is a question of proximity and 
degree. When a nation is at war many things that might be siaid in time 
of peace are such a hindrance to its effort that their utterance will not 
be endured so long as men fighj: and that no Court could regard them as 
protected by any constitutional right." 

This portion of the opinion, especially the italicized sentence, 
substantially agrees with the conclusion reached by Judge Hand, by 
Schofield, and by investigation of the history and political purpose 
of the First Amendment. It is unfortunate that "the substantive 
evils" are not more specifically defined, but if they mean overt acts 
of interference with the war, then Justice Holmes draws the bound- 
ary line very close to the test of incitement at common law and 
clearly makes the punishment of words for their bad tendency im- 
possible. Moreover, the close relation between free speech and 
criminal attempts is recognized by the use of a phrase employed by 
the Justice in an attempt case, Commonwealth v. PeasleeP^ 

If the Supreme Court had applied this same standard of "clear 
and present danger" to the utterances of Eugene V. Debs, in the re- 
maining decision,^^ it is hard to see how he could have been held 

^i 32 Harv. L. Rev. 420, note 22. 

^ Siigannan v. United States, 249 U. S. 130, 39 Sup. Ct. Rep. 191 (1919); Schenck 
V, United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919); Frohwerkv. United 
States, 249 U. S. 204, 39 Sup. Ct. Rep. 249 (1919). 

^ 249 U. S. 47, 39 Sup. Ct. Rep. 247, 249. The italics are mine. 

^177 Mass. 267, 272, 59 N. E. 55 (1901). See 963, supra, 

^ Debs V, United States, 39 Sup. Ct. Rep. 252 (1919). 
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guilty. The test is not mentioned, however, but Justice Hohnes is 
willing to accept the verdict as proof that actual interference with 
the war was intended and was the proximate effect of the words used. 
The point is that Judge Westenhaver did not instruct the jury ac- 
cording to the Supreme Court test at all, but allowed Debs to be 
foimd guilty, in Justice Holmes's words, because of the "natural 
tendency and reasonably probable effect" of his speech,^ and gave 
a fairly wide scope to the doctrines of indirect causation ^'^ and con- 
structive intent,^^® so that the defendant could have been and prob- 
ably was ^® convicted, merely because the jury thought his speech had 
a tendency to bring about resistance to the draft. If the Supreme 
Court test is to mean anything more than a passing observation, 
it must be used to upset convictions for words when the trial judge 
did not insist that they must create "a clear and present danger" 
of overt acts. 

Justice Holmes seems to discuss the constitutionality of the 
Espionage Act of 191 7 rather than its construction. There can be 
little doubt that it is constitutional under any test if construed 
naturally, but it has been interpreted in such a way as to violate the 
free speech clause and the plain words of the statute, to say nothing 
of the principle that criminal statutes should be construed strictly. 
If the Supreme Court test had been laid down in the sxmmier of 1917 
and followed in charges by the District Courts, the most casual 
perusal of the utterances prosecuted makes it sure that there would 
have been many more acquittals. Instead, bad tendency has been 
the test of criminality, a test which this article has endeavored to 
prove wholly inconsistent with freedom of speech, or any genuine 
discussion of public affairs. 

Furthermore, it is regrettable that Justice Holmes did nothing to 
emphasize the sodal interest behind free speech, and show the need 
of balancing even in war time. The last sentence of the passage 

^ Debs V, United States, 249 U. S. 211, 39 Sup. Ct. Rep. 252, 254. The italics are 
mine. 

"^ United States v. Debs, Bull. Dept. Just., No. 155 (N. D. Oh., 1918). See 
especially the last paragraphs on page 8. 

"^ Ibid.f 15: ''In deciding what the defendant's intention was, permit me to suggest 
to you these questions: Ought he not to have reasonably foreseen that the natural 
and probable consequences of such words and utterances would or might be to cause 
insubordination, etc.?" 

"• Ernst Freund, "The Debs Case and Freedom of Speech," 19 New Republic, 
13 (May 3, 1919); and the correspondence in 19 ibid. 151 (May 31, 1919). 
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quoted from the Schenck case seems to mean that the Supreme 
Court will sanction any restriction of speech that has military force 
behind it, and reminds us that the Justice used to say when he was 
yoimg, "that truth was the majority vote of that nation that could 
lick all others." ^^° His liberalism seems held in abeyance by his 
belief in the relativity of values. It is not by giving way to fdrce 
and the majority that truth has been won. Hard it may be for a 
court to protect those who oppose the cause for which men are dying 
in France, but others have died in the past for freedom of speech. 

Inconclusive as the Supreme Court decisions are in many ways, 
there are three important facts about them. First, they lay down a 
good test for future free speech cases, "dear and present danger." 
Secondly, they involved three clear cases and one case close to the 
line. They do not justify the construction given the Act of 191 7 
in United States v. Rose Pastor Stokes. Finally, they do not touch 
the constitutionality of the Espionage Act of 19 18. That Act came 
too late to be much discussed judicially in this war, but it applies 
in all future wars. It goes so far in pimishing discussion for sup- 
posed bad tendencies without even recognizing truth as a defense 
that it is probably unconstitutional.^^^ 

"« Oliver Wendell Holmes, "Natural Law," 32 Hakv. L. Rev. 40 (1918). 

"^ For further consideration of the Act of 19 18, see Z. Chafee, Jr., "Freedom of 
Speech," 17 New Republic, 66 (Nov. 16, 1918). Title I, § 3, as amended, reads as fol- 
lows (Act of May 16, 1918, 40 Stat, at L., 219, c. 75, § i, U. S. Comp. Stat. 1918, 
§ 10212 c): 

"Whoever, when the Untied States is at war, shall willfully make or ccmvey false 
reports or false statements with intent to interfere with the operation or success of 
the military or naval forces of the United States, or to promote the success of his 
enemies, or shall willfully make or convey false reports or false statements, or say or 
do anything except by way of bona fide and not disloyal advice to an investor or in- 
vestors, with intent to obstruct the sale by the United States of bonds or other se- 
ciuities of the United States or the making of loans by or to the United States; and 
whoever, when the United States is at war, shall willfully cause, or attempt to cause, 
or incite or attempt to indte, insubordination, disloyalty, mutiny, or refusal of duty, 
in the military or naval forces of the United States, or shall willfully obstruct or attempt 
to obstruct the recruiting or enlistment service of the United States, and whoever, 
when the United States is at war, shall willfully utter, print, write, or publish any 
disloyal, profane, scurrilous, or abusive language about the form of government of the 
United States, or the Constitution of the United States, or the military or naval forces of 
the United States, or the flag of the United Stctt.es, or the uniform of the Army or Navy of the 
United States, or any language intended to bring the form of government of the United 
States, or the Constitution of the United States, or the military or naval forces of the 
United States, or the flag of the United States, or the uniform of the Army or Navy of the 
United States into contempt, scorn, contumely, or disrepute, or shall willfully utter, print, 
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The federal government has restricted speech in two other ways 
besides punishment. It has excluded many publications from the 
mails. This is clearly previous restraint and might seem forbidden 
by the Blackstonian definition, which, however, is held not to apply 
to the postal power."^ This power, like the war power, ought to be 
subject to the requirements of free speech and due process of law, and 
there are dicta of the Supreme Court that it is not imlimited.^^ 
Although the post-oflEice may not be strictly a common carrier,^^ 
it is in the nature of a public service company. Its functions have 
been performed by private persons in the past, and probably would 
be shared by them now if it were not imlawful because of the 
greater speed possible.^^ According to the political theories of 
Leon Duguit,^^^ the government in furnishing public service must be 
judged by ordinary standards of public callings. If the United 
States owned the railroads, it ought not to make unreasonable 
discrimination among passengers any more than a private railroad 
corporation, and a similar limitation should apply to the postal 
power. The congressional restrictions which have been upheld 
by the courts may be considered as reasonable regulations in view 
of the nature of the service. Even opposition to the government 
may be entitled to some consideration by the post-office as by the 

write, or publish any language intended to incite, provoke, or encourage resistance to 
the United States, or to promote the cause of its enemies, or shall willfully display 
the flag of any foreign enemy, or shall willfully by utterance, writing, printing, publica- 
tion, or language spoken, urge, incite, or advocate any curtailment of production in this 
coimtry of any thing or things, product or products, necessary or essential to the pros- 
ecution of the wai in which the United States may be engaged, with intent by such 
curtailment to cripple or hinder the United States in the prosecution of the war, and 
whoever shall willfully advocate, teach, defend, or suggest the doing of any of the acts or 
things in this section enumerated, and whoever shall by word or act support or favor the 
cause of any country, with which the United States is at war or by word or act oppose the 
cause of the United States therein, shall be punished by a fine of not more than $10,000 or 
imprisonment for not more than twenty years, or both." 

The italicized words punish language for remote tendencies: C/. the Sedition Act 
of 1798. 

"* Masses Pub. Co. v. Patten, 246 Fed. 24, 27 (1917), Rogers, J. The operation of 
our postal censorship is shown by William Hard's articles dted in note i, supra, 

"» Ex Parte Jackson, 96 U. S. 727 (1877); Pmblic Clearing House v, Coyne, 194 

U. S. 497, 507 (1904). 

"* Masses Pub. Co. v. Patten, 245 Fed. 102, 106 (19 17), Hough, J. 

^ Something like this happened when the Western Union Telegraph Co. recently 
tried to carry "night-letters" by messengers on trains. 

^ See H. J. Laski in 31 Hasv. L. Rev. 186; and his AuTHORiTy in the Modesn 
State, p. 378. 
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judges, who frequently decide against the United States. It is clear . 
that exclusion from the mails practically destroys the circulation 
of a book or periodical, and makes free speech to that extent im- 
possible. To say, as many courts do, that the agitator is still at 
liberty to use the express or the telegraph,^^^ recalls the remark of 
the Bourbon princess when the Paris mob shouted for bread, " Why 
don't they eat caker^' 

Still another method of suppression of opinion has been used. 
Not only have we substantially revived the Sedition Act of 1798, 
but the Alien Act as well.^^^ Aliens have been freely deported ^^^ 
imder statutes passed during the war,^^® and even naturalized 
citizens or native American women manying foreigners are within 
the reach of this power. A former German subject who was natural- 
ized in 1882 refused in 191 7 to contribute to the Red Cross and the 
Young Men's Christian Association because he would do nothing 
to injure the country where he was brought up and educated. His 
naturalization certificate was revoked after thirty-five years on the 
presimiption that his recent conduct showed that he took the oath 
of renunciation in 1882 with a mental reservation as to the country 
of his birth. He may therefore be deported as an enemy alien.^^ 

This completes the record of the restriction of speech in the 
United States during the late war, except for several decisions in • 
the state courts which need not be discussed in detail.^^ Although 
we have not gone so far as Great Britain ^^ in disregarding con- 

"^ This alternative is even less valuable when the government controls the express 
and the telegraph. The New Yobk World was recently denied the opportunity to 
use the telegraph to distribute a criticism of Mr. Burleson. Collier's Weekly, 
May 17, 1919, p. 16. 

^'8 See 952, supra. 

"' Charles Recht, American Deportation and Exclusion Laws, Boston, 
League for Democratic Control, 19 19. 

^^ Act of Feb. 5, 1917, 39 Stat, at L. c. 29, § 19, p. 889; U. S. Comp. Stat. 1918, 
§ 4289J4 j}'; Act of Oct. 16, 1918, c. 186. 

1*1 United States v, Wusterbarth, 249 Fed, 908 (N. J., 1918), Haight, J.; see also 
United States v. Darmer, 249 Fed. 989 (W. D. Wash., 1918), Cushman, J. 

^^ State Espionage Acts: State v. Hohn, 166 N. W. 181 (Minn., 1918); State v, 
Spartz, 167 N. W. 547 (Minn., 1918); State v. Tachin, 106 Atl. 145 (N. J., 1919). Af«- 
nicipal Ordinance regulating newspapers invalid: Star v. Brush, 170 N. Y. Supp. 987 
(1918) ; 1 72 N. Y. Supp. 85 r ( 19 18) . Libel in war controversy: Van Lonkhuyzen v. Daily 
News, 195 Mich. 283, 161 N. W. 979 (1917), 170 N. W. 93 (1918). Expulsion of col- 
lege student for pacifism: not reviewed, Samson v. Colimibia, loi N. Y. Misc. 146, 
167 N. Y. Supp. 202 (1917). 

1* The Defence of the Realm Consolidation Act, 1914, 5 Geo. 5, c. 8, § i, gives His 
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stitutional guarantees, we have gone much farther than in any other 
war, even in the Civil War with the enemy at our gates.^^ Un- 
doubtedly some utterances had to be suppressed. We have passed 
through a period of danger, and have reasonably supposed the 
danger to be greater than it actually was, but the prosecutions in 
Great Britain during a similar period of peril in the French Revolu- 
tion have not since been regarded with pride. Action in proportion 
to the emergency was justified, but we have censored and punished 
speech which was very far from direct and dangerous interference 
with the conduct of the war. The chief responsibility for this 
must rest, not upon Congress which was content for a long period 
with the moderate language of the Espionage Act of 191 7, but upon 
the officials of the Department of Justice and the Post-office, who 
turned that statute into a drag-net for pacifists, and upon the 
judges who upheld and approved this distortion of law. It may be 
questioned, too, how much has actually been gained. Men have 
been imprisoned, but their words have not ceased to spread.^^ The 
poetry in the Masses was excluded from the mails only to be given 
a far wider circulation in two issues of the Federal Reporter. The 
mere publication of Mrs. Stokes' statement in the Kansas City 
Star, "I am for the people and the Government is for the profiteers,*' 

Majesty in Council power "to issue regulations." A very wide scope is given to this 
power by the House of Lords in Rex 0. Halliday, [19 17] A. C. 260, Lord Shaw of Dun- 
fermline dissenting. See 3 1 Harv. L. Rev. 296. Regulation 27 of the Orders in Council 
makes various forms of speech, writing, etc., offenses. Regulation 51 A provides for 
the seizure of publications on warrant, and Regulation 56 (13) for the punishment of 
press offenses. See Pulling, Defense of the Realm Manual, revised monthly. These 
regulations have been construed in Norman v. Mathews, 32 T. L. R. 303, 369 (1915); 
Fox V. Spicer, 33 T. L. R. 172 (191 7); Rex v. Bertrand Russell, supra, note 128. The 
practical effect has been to establish an administrative censorship. H. J. Laski, 

AUTHOSITY IN THE MODERN StATE, IOI. 

1** J. F. Rhodes, History of the United States, EI, 553, IV, 245-253, 267 note, 
467, 473, VI, 78, 96. For Lincoln's refusal to allow General Bumside and his subor- 
dinates to suppress the Chicago Times and other newspapers of Copperhead tendencies 
in Illinois, Indiana, and Ohio, see also Official Record of the Rebellion, Series n, Vol. 
V, 723, 741; Series III, Vol. Ill, 252. 

The case oiEx parte Vallandigham, i Wall. (U. S.) 243 (1863), is sometimes supposed 
to support the unlimited exercise of the war power to restrict speech. See Ambrose 
Tighe m 3 Minn. L. Rev. i (1918). The decision merely holds that the writ of certi- 
orari does not lie to a military tribunal. Nothing is said as ^o the existence of some 
other remedy such as habeas corpus^ or. an action for false imprisonment. Ex parte 
Vallandigham, 28 Fed. Cas. 874 (1863), lends support to Mr. Tighe. The treatment of 
Vallandigham is considered illegal by Rhodes, op, cit., IV, 245-52. 

^^ Cf, a similar experience of the Emperor Tiberius, Tacitus, Annals, IV, c. 35. 
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was considered so dangerous to the morale of the training camps 
that she was sentenced to ten years in prison, and yet it was re- 
peated by every important newspaper in the country during the 
trial. There is an unconscious irony in all suppression. It lurks be- 
hind Judge Hough's comparison of the Masses to the Beatitudes/^ 
and in the words of Lord Justice Scrutton during this struggle 
against autocracy: "It had been said that a war could not be con- 
ducted on the principles of the Sermon on the Mount. It might 
also be said that a war could not be conducted on the principles of 
Magna Charta." "^ 

Those who gave their lives for freedom would be the last to thank 
us for throwing aside so lightly the great traditions of our race. Not 
satisfied to have justice and almost all the people with our cause, we 
insisted on an artificial imanimity of opinion behind the war. 
Keen intellectual grasp of the President's aims by the nation at 
large was very difficiilt when the opponents of his idealism ranged 
unchecked while the men who urged greater idealism went to prison. 
In our efforts^to silence those who advocated peace without victory 
we prevented at the very start that vigorous threshing out of fun- 
damentals which might to-day have saved us from a victory with- 
out peace. 

Zechariah Chafee, Jr. 

Cambridge, Mass. 

^* Masses Pub. Co. v. Patten, 245 Fed. 102, 106 (C. C. A. 2d, 1917). 
"7 Ronnfeldt v, Phillips, 35 T. L. R. 46 (1918, C. A.). 
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